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PREFACE 


Continuing a task begun in an earlier issue of International Con- 
ciliation (No. 264), in which various proposals for defining aggression 
were interpreted, Professor Clyde Eagleton of New York University, 
in the following document, analyzes definitions of war as expressed 
by eminent jurists and writers on international law, noting especially 
how these widely differing conceptions apply to the present inter- 
national situation. Professor Eagleton handles this difficult subject 
with expertness, and in conclusion suggests a course of procedure 
which, if followed, would obviate the necessity of attempting to 
define war. 

NICHOLAS MURRAY BUTLER 
New York, May I1, 1933. 


[7] 
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THE ATTEMPT TO DEFINE WAR 


By CLypDE EAGLETON 


Professor of Government, New York University 


In an earlier pamphlet in this series, it was suggested that the 
effort to define and forbid aggressive war was futile, and that it would 
be more practicable and more effective to forbid all war. Recent 
events have afforded some support to this thesis'; but they have also 
revealed the fact that it is almost as difficult to define war as it is 
to define aggression. According to the Covenant of the League of 
Nations, resort to war brings sanctions into automatic effect; accord- 
ing to the Treaty for the Renunciation of War, war is outlawed— 
in purpose, at any rate. If it is not known what constitutes war, 
the effectiveness of both these documents is limited. Indeed, it is 
not too much to say that international government can not proceed, 
and that the maintenance of peace is left at a standstill, until war 
is defined, or until the rules against war are differently stated. It is 
a vital and pressing question. 

The lack of a definition of war and the lack of a realization that 
no such definition exists are equally perplexing. More than half of 
the usual texts of international law up to our own day were occupied 
with war and its legal effects; most of the cases cited were cases 
arising under war conditions. Yet comparatively few writers and 
comparatively few judges have attempted to give a definition of 
war; and among those who have made such an attempt there is, 
as we shall see, the utmost lack of agreement. On scarcely one ele- 
ment of a definition is there agreement. 

Perhaps this is due to the character of war itself. So long as 
states were sovereign and irresponsible and free to do to each other 
what they wished, it mattered little what title was given to the 
action taken. War is the antithesis of law, and it is not surprising 

! There are now three cases of military conflict between states, in each of which both 
parties claim to be acting on the defensive. Japan has carried the claim to a point of 
absurdity, yet she is able to quote precedents in support of her attack upon China as a 
defensive measure. 

_ As this is written the Disarmament Conference has come to an impasse because of its 
inability to agree upon a definition of aggression. The New York Times of March 11 quotes 
the American delegate, Mr. Gibson, as saying: ‘‘it is inconceivable that we should be able 
to formulate an all-inclusive definition which would give assurance it could be relied on 


ultimately to meet any situation created by the infinitely complex interplay of human 
relationships.”’ 
[9] 
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that international law made no effort to define a situation over which 
it had no control. When states employed force against each other, 
and were legally free to do so, it was of little interest to anyone 
whether it was technically war or not. This was true, at any rate, 
until the law of neutrality developed; and one of the most surprising 
things about the absence of a precise definition is that this absence 
left uncertain the legal status of vast interests, neutral or belligerent. 
In spite of the obvious need for knowing whether war was in existence, 
and at what time it began, no agreement was ever reached, and 
courts in different countries or even in the same country remained 
in conflict upon the principles involved. Doubtless states were not 
anxious to be limited by definition in their employment of the use 
of force, and so the differentiations between war and other uses of 
force which have been more and more discussed by writers made 
little impression upon states. Today, the question has become of 
vital importance, for today the effort is not to provide rules for the 
polite conduct of war, but rules which would prohibit war itself. 

We must first examine the significance of war in the present situa- 
tion of international government; this will lead us into its effect 
upon international law, and to its relationship with the Covenant 
of the League of Nations and the Pact of Paris, and to current con- 
flicts which have revealed the importance of the matter. We shall 
then proceed to study the attempts to define war, and see how they 
apply to the present situation. 


I. THE SIGNIFICANCE OF WAR IN THE INTERNATIONAL 
SysTEM TODAY 


A. War and International Law 


It would appear, to begin with, that law and war are incom- 
patible; that when international law appeared, war would disappear 
—from the realm of law, at any rate.? It was to be expected that 
international lawyers would attack the institution of war as illegal. 
Certainly it is absurd to say as international law does, that states 
are legally bound to respect certain rights of other states, and to 
say at the same time that it is legally permissible for a state to carry 

2 One of the most brilliant of modern legal philosophers, indeed, asserts that the very 
recognition of international law as law makes war illegal, except as used as a sanction. 
‘‘Disarmament and the Structure of International Law,’ by Professor Hans Kelsen, in 


Der Deutsche Vélkswirt, April 1, 1932, distributed by the Foreign Policy Association. 
[10] 
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on war with another and thereby legally deprive the latter of those 
rights which the former is legally bound to respect. 

Unfortunately, there was little that the international lawyers 
could do about it. Sovereign states claimed the right to make war, 
and rejected limitations upon that right—even while they asserted 
the existence of an international law, and argued cases and submitted 
to decisions under that law. It was absurd; but the situation had an 
explanation, even, perhaps, a justification. No matter how bitterly 
one may denounce war as a bloody, brutal, and insensate institution, 
it has remained for many centuries the final method of protecting 
rights and settling disputes between nations. That states were 
responsible for this situation is doubtless true—and as true under 
democracies as under monarchies. It is also true that war is as poor 
a method of settling disputes as could be devised. But all this does 
not alter the situation. Until the necessary governmental institu- 
tions should be created to care for these essential human relation- 
ships, it was—and still is—hopeless to attempt to do away with 
war. It may indeed be regarded as a praiseworthy institution, the 
final sanction of law—there being nothing better as yet provided! 
Of course, a much better system could be devised, if nations cared 
to do so. 

It may as well be admitted, at the beginning of this discussion, 
that war can never be abolished or controlled until some satisfactory 
substitute is provided to serve the purposes which it so poorly serves 
now. Disarmament can not eliminate war; no state will be willing 
to disarm until there is provided some other means than arms for 
protecting its rights. The Pact of Paris will not eliminate war, for 
it provides nothing to substitute for war. The Covenant of the 
League of Nations approaches the problem correctly, though it 
does not go far enough. 

It is for these reasons that war has survived, and has remained 
above the power of international law to control. It serves no end 
to criticise international law; that law is made by states, and states 
act as their peoples wish. The earlier writers recognized the func- 
tions served by war, and sought only to say that war should not be 
used for other than these legitimate purposes. Even yet some 
authorities assert that a ‘‘just war”’ only is legal*; but most interna- 

***Whoever denies the theory of ‘bellum justum’ rejects in truth the legal nature of 
international law and assumes a position on which international law can scarcely claim any 


validity as a legal system,” Kelsen, loc. cit. supra. Of course, the effort to prevent ‘‘aggres- 
sive war”’ is a continuation of the effort to prevent unjust wars. 


[11] 
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tional lawyers long ago gave up the effort to limit the right to use 
war, and confined themselves to efforts to build up rules for the 
conduct of war which would make it more gentlemanly. They did 
not so much admit the legality of war as accept it as a fact. As 
Westlake said, ‘International law did not institute war, which it 
found already existing, but regulates it with a view to its greater 
humanity.’ 

This inability to declare war illegal has resulted in curious para- 
doxes in the law of nations. The transmutation of peace into war 
means the transformation of illegal into legal acts. If war is per- 
missible, then any lesser act of force can not be denied, or called 
illegal. Most text writers assert that there is a fundamental right of 
independence; yet independence may be destroyed by war. The 
ordinary rule of private law, that contracts made under duress are 
invalid, can not apply in international law, for duress is itself legiti- 
mate. Some of the most important treaties of history have been 
made as a result of war; no court would declare such treaties invalid. 
Title could therefore be derived from conquest, even though the 
so-called ‘‘fundamental rights’’ of international law claimed for a 
state independence, equality, and respect. On the other hand, 
apparently the only way to change a treaty which includes no provi- 
sion for change is by war. Treaties are sacred and cannot be changed 
unless the parties to it consent—except by war! 

In general, while states might ordinarily admit duties and claim 
rights under a law which they recognized to be law, while they might 
at times submit to the decision of a court based upon that law, they 
could at any time throw off the obligations of that law by proclaiming 
a state of war. And this transformation of the illegal into the legal 
could be taken upon the initiative of any one state, whether or not 
the remainder of the community of nations approved. This situa- 
tion, is, of course, in process of change; it is for this reason that the 
definition of war becomes important. To these changes we now 
proceed. 


B. War and the Covenant of the League of Nations 


For many centuries the feeling prevailed that war was a divinely 


imposed burden upon the human race, concerning which nothing 
* Westlake, International Law, II, p. 3. See also Wright, ‘‘Changes in the Conception 
of War,”’ American Journal of International Law, XVIII (1924), p. 757; Brierly, ‘‘Inter- 
national Law and Resort to Armed Force,” reprinted from the Fomritgs Law Journal, 
1932, p. 308. 
[12] 
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could be done. That it could be abolished or controlled did not 
enter within the range of human imagination; not until recent years 
did that thought appear to be a practical one. Of course, it is true 
that for many years war has been considered one of man’s greatest 
burdens, and efforts have been made to encourage pacific rather than 
military settlement of disputes. These efforts were undoubtedly 
successful, and war has been often replaced by some form of arbitra- 
tion or conciliation. But this effort was to persuade states not to 
make use of war; the idea of declaring war to be illegal, of saying to 
a sovereign state that it had no right to make war when it wished 
to do so, was incomprehensible. Even in the Covenant of the 
League, emphasis is laid upon pacific settlement rather than upon 
the elimination of war. The Covenant, it may be said, represents 
the transition to the new idea that war should be declared to be 
illegal, although it does not declare in explicit words that war is 
illegal. 

According to the Preamble, the signatories propose to achieve 
international peace and security “by the acceptance of obligations 
not to resort to war’’; subsequent articles would add “until certain 
conditions have been fulfilled.” The intention seems to have been 
to delay the employment of war rather than to forbid it as illegal. , 
Whatever may have been the intention of the makers of the Cove- 
nant, the tendency has been, especially since the making of the Pact 
of Paris, to interpret the Covenant more and more to prevent war 
or other use of armed force. And in the course of this development, 
studies have been undertaken by League authorities which have 
revealed the necessity for clearer definition of war; which have, 
indeed, revealed that it is impossible for the League to proceed much 
further with its pacific mission until war is clearly defined. 

The machinery of the League for the prevention of war has been 
often detailed, and it is unnecessary to repeat it here. War, under 
the Covenant, is approached from two different viewpoints. Article 
10 does not prohibit war as such, but it undertakes to guarantee 
Members against war which results in loss of territorial integrity 
and independence. The word war, it is to be noted, does not occur 
in this article; the obligation here is against any external aggression 
which would destroy political independence or territorial integrity. 
Consequently, the definition of war is of little significance in this 
Article; any form of aggressive action, including war, is covered. 


[13] 








242 


Article 10 could, therefore, within its limited range be even more 
effective than a direct prohibition of war, which would leave uncer- 
tain a wide range of aggressive action, not technically war. Unfor- 
tunately, the tendency has been to diminish the importance of this 
Article almost to the vanishing point. 

It has been under Articles 11-16 that the efforts of the League 
against war have been undertaken. In general, the effect of these 
articles is that war can not be undertaken until certain methods of 
pacific settlement have been attempted. The provisions, however, 
leave a number of gaps through which war may appear®. The force 
of the Covenant is still further weakened by the absence of any 
authority which can say for the League which party has violated 
its obligations, t.e., which party has undertaken an illicit war. 

But, even in those cases in which culpability can be located, various 
uncertainties appear because of the uncertain legal meaning of war. 
This is especially true of Article 16, which contains most of the teeth 
of the League. The Secretary-General had early called attention to 
this Article, and had remarked that it would not be enough to rely 
on good intentions or on public opinion, but that the machinery for 
the application of Article 16 must be prepared in advance. The 
Council therefore decided, at its San Sebastian meeting, to set up 
the ‘‘ Blockade Committee,” which should study the means of making 
Article 16 effective.6 The answers to four questions of fhterest in 
our investigation must be sought in the work of this Committee 
and from other sources. 


(1) When does a Member “resort to war’’? 


The report of the Blockade Committee does not answer this 
question. That it isa question was recognized at the First Assembly; 
but no League body has given it a direct answer. The reason for 
this is found in the Rutgers Memorandum, which recalled the 
Assembly Resolution declaring it to be the duty of each Member 

ide for itself whether a breach of the Covenant had been 
“resort 


to decide 
committed. This being so, it seemed unnecessary to define 
to war’’; but furthermore, ‘‘an interpretation providing hard and 


’ See Eagleton, International Government, p. 528, citing J. B. Whitton, ‘‘La neutralité 
et la Société des Nations,’’ Académie de Droit International, Recueil des Cours, 1927, U, 
Ch. II-IV 

6 Report by M. Tittoni, on the Preparatory Measures to Give Effect to Article 16 of 
the Covenant, Official Journal [referred to hereafter as O. J.], 1920, pp. 308-310; also in 
Minutes of the Eighth Session of the Council, Annex 85, p. 125. Annex 85a is the Memo- 
randum of the Secretary-General. See also O. J., 1921, pp. 116, 220, 430, 930-059. 
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fast criteria for deciding whether there is resort to war or not might 
force the Council and the Members to declare that the conditions of 
Article 16 were present at the time when there was still room for 
doubt as to whether there had really been resort to war and for hope 
that the mediation of the Council might stop the hostilities which 
had begun, and prevent the irrevocable operation of Article 16.” 
Also, it was suggested, ‘‘the decision of the different countries could 
not depend upon interpretations, however authoritative, or on the 
deductions of lawyers; the great question would be whether the 
principle of Article 16 was or was not a living reality.”” 

The nearest approach to an answer which this writer has found is 
in the de Brouckére report.* It is correctly observed, in this report, 
that the definition in Article 16 “has no value unless we know what 
is meant by resorting to war.”’ After asking whether it takes two 
to make a war, the positive assertion follows: ‘The fact is that a 
state of war does not really exist until the party attacked takes up 
the challenge and thus admits the existence of a state of war.’ 
Two conditions must be fulfilled before a country can be regarded 
as having resorted to war—aside from formal declaration by the 
aggressor: ‘‘(1) One country must have committed an act of war 
against another; (2) The latter country must have admitted the 
existence of a state of war. Further, the second country must have 
justification for taking up this attitude.”” This is an unsatisfactory 
answer, as may be judged by comparison with other positions, later 
to be quoted, assumed in the Assembly. It does not seem to have 
been regarded as satisfactory by the author, for he concludes: “ Ac- 
cordingly, it is not so easy as might seem at first sight to determine 
when a country ‘resorts to war,’ and a decision may bea very difficult 
matter.’’ He turns then to the undoubtedly related and important 
question as to whose duty it is to decide that the necessity for sanc- 
tions has arisen. 

League bodies have concerned themselves rather with affiliated 
questions, such as whether or not the war was “‘in disregard of its 
covenants,” or the determination of the party which committed the 


* Memorandum on Articles 10, 11 and 16 of the Covenant (Rutgers), 1928. IX. 3., pp. 
32-33. For the Report of the Blockade Committee, Records of the Second Assembly (1921), 
3rd Committee, Annex 5, pp. 355-358; discussed on p. 286; see also Report by Marquis 
Imperiali, adopted by the Council, September 2, 1921, O. J., 1921, p. 1116; Records of the 
12th Assembly (1931), Plenary, p. 222, paragraph 11. 

$1927. V. 14., pp. 68-69 

* As we shal! see, this puts the onus of producing the state of war upon the attacked 


party—a position to which there is much opposition. 


[15] 
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first act of war (i.e., the aggressor state), or whether the action taken 
was in self-defense. That, aside from these questions, there might 
be difficulty in determining whether the action taken was technically 
war does not seem to have been regarded as of importance. Obvi- 
ously it is, for the whole of Article 16 hangs upon it. The question 
arose with the Corfu episode of 1923; and today it has become a 
vital issue as a result of Japanese action. No definite answer has yet 
been given by the League; we shall have occasion later to examine 
the discussions which arose with these two affairs. 

The proposed amendment to Article 16 reads in part: “It is for 
the Council to give an opinion whether or not a breach of the Cove- 
nant has taken place.”’ If this should be adopted, our question 
would in one sense be answered. If the Council decides, under this 
amendment, that war exists, there could be no uncertainty. How- 
ever, it would still seem important to have some definition of war to 
guide the Council in its decision. It must be recalled that the ques- 
tion before the League is not so much whether war exists, but whether 
the Covenant has been violated. The decision as to the existence of 
war is incidental to the latter question. By now, however, it has 
become an incidental question of some importance, and guiding 
principles for its answer are needed. 


(2) Do the military sanctions of the League constitute war? 


Resort to war, says Article 16, is an act of war against all other 
Members; does this create a state of war between the covenant- 
breaking state and all other Members? It is clear that there must 
be an actual state of war on the part of the culpable state, in its 
relation to the other party to the dispute; but does this automatically 
create a state of war between the former state and all other Mem- 
bers? This was one of the questions specifically put to the Blockade 
Committee, and its reply, the third of the Resolutions adopted by 
the Assembly on October 4, 1921, was: ‘“‘The unilateral act of the 
defaulting State cannot create a state of war: it merely entitles the 
other Members of the League to declare themselves in a state of 
war with the covenant-breaking State; but it is in accordance with 
the spirit of the Covenant that the League of Nations should attempt, 


[ 16] 
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at least at the outset, to avoid war, and to restore peace by economic 


pressure.’’! 


We shall see later that this attitude finds support among those 
who attempt to define war. Whether or not this interpretation is 
advantageous depends upon one’s viewpoint. It may be said, on 
the one hand, that since the purpose of the League is to avoid war, 
it is fortunate that the Covenant does not have to be so interpreted 
as to create automatically a state of war involving all states; that 
this would be to defeat the purpose of the League. On the other 
hand, it may be argued that the sanctions of the League would be 
much more effective if all Members were thus compelled to go to war 
against a lawbreaker, and that whether called war or not, the action 
taken would really be the application of sanctions by the organized 
community against an offender and therefore desirable. 

Another question to which the Blockade Committee and other 
agencies of the League found it necessary to devote attention was 
whether a blockade set up in support of the economic sanctions of 
Article 16 would create war. According to previous precedents, a 
blockade involving third parties was regarded as equivalent to a 
declaration of war. The question was raised by MM. Motta and 
Negulesco, delegates of Switzerland and Rumania, at the First 
Assembly; and the program laid down for the study of the Blockade 
Committee included a number of questions connected with it.™ 
What could be the attitude of non- Members toward such a blockade? 
and what would be the duty of Members enforcing such a blockade, 
in their relation to non- Members? If a status of war were in existence, 
the whole problem of the law of neutrality appeared at once; and 
England, especially, pointed out her unwillingness to find her navy 
in opposition, perhaps, to that of the United States." 

From the beginning, the phrase “economic weapon”’ had been 
employed, rather than war; and the report of the Blockade Com- 
mittee, accepted by the Assembly, interpreted the action to be 

” Resolutions and Recommendations adopted by the Assembly, Second Session, 1921, p. 23; 
see also Records of the Second Assembly (1921), 3rd Committee, p. 286, and Annex 5, pp. 355- 
374. The recommendations of the Blockade Committee were thoroughly studied by the 
Assembly with the result that certain amendments were proposed to Article 16. Since, 
however, it would require some time to put these amendments through (they are not yet 
in effect), the Assembly adopted the above resolutions to serve as ‘‘directives."" The 
unfortunate result is that the principles adopted by the Assembly are now in conflict with 
the actual words of Article 16. 

" Records of the First Assembly (1920), Plenary, pp. 395-407. See ‘‘Memorandum on 
Pacific Blockade up to the Time of the Foundation of the League of Nations,"’ 1927. V. 14., 


PP. 89-93. 
20.J., 1925, PD. 446-450. 


[17] 
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taken under Article 16 as economic pressure destined to avoid war, 
rather than as the traditional blockade; and this phrase was intro- 
duced into the amendments proposed (though not yet adopted) for 
Article 16. 

The report of M. Politis, in 1928, makes a clear statement con- 
cerning the military action which might be taken under Article 16: 
“In any event, however, it will be essential to make it quite plain 
that the condemnation relates only to aggressive war, by specifying 
that force may still be resorted to for the purpose of legitimate de- 
fense, in the application of Article 16 of the Covenant, in execution 
of a decision of the Assembly or Council of the League, or when 
action is undertaken in virtue of Article 15, paragraph 7, of the 
Covenant, against a State guilty of aggression.’’"™ It is clear, that 
is, in its intent to exclude military measures in execution of Article 16 
from the condemnation and leave them licit. It does not, however, 
decide whether the ancient term, war, formerly applied to the action 
of one state against another, is now to apply also to the action of the 
organized community of nations against an offender. Nor does it 
answer—on the contrary, it opens up—the question whether so-called 
defensive action not called war is really war or not. 


(3) Are coercive measures war in the sense of Article 16? 

It has long been a subject of debate whether coercive action taken 
under the plea of self-defense or reprisals was intended to be covered 
by Article 16. While it is clear that self-help is permissible in several 
situations under the Covenant, that instrument demands that pacific 
settlement be attempted in all cases before a resort to violence is 
permissible, and may be interpreted to exclude self-help in certain 
circumstances. In other words, it has been argued that the Covenant 
imposes limits upon the formerly unlimited right of self-judgment 
and self-help. When Italy bombarded and seized the island of 
Corfu by way of securing reparation for the murder of General 
Tellini in Greece, she claimed that her action had no “hostile char- 
acter.” Greece intimated that action could be claimed under Article 
16, but did not wish to take advantage of it, and so brought the 
matter before the Council under Article 15. M. Salandra, speaking 
for Italy, argued that her action was the most moderate form of 

18 Memorandum on Security Questions (Politis), 1928. IX. 3., p. 17. See also, Records of 
the 12th Assembly (1931), Plenary, p. 222: ‘‘If it [the Council] prescribed military measures, 


the latter would lose their character of recourse to war and would assume a character of 
social defense in perfect harmony with the principles adopted.” 


[18] 
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reprisals and that reprisals had not been prohibited by the Covenant. 
Lord Robert Cecil protested that it could hardly be called a pacific 
measure, and was unable to understand how it differed from an act 
of war; in this attitude Branting of Sweden concurred. The Council 
decided to refer this question (among others) to a committee of 
jurists, who gave the following oracular answer: ‘‘ Coercive measures 
which are not intended to constitute acts of war may or may not 
be consistent with the provisions of Articles XII to XV of the Cove- 
nant, and it is for the Council, when the dispute has been submitted 
to it, to decide immediately, having due regard to all the circum- 
stances of the case and the nature of the measures adopted, whether 
it shall recommend the maintenance or the withdrawal of such 
measures.’’! 

This answer roused much dissatisfaction and discussion. Sweden 
and Uruguay in the Council declared their interpretation to be that 
the employment of armed force is incompatible with the Covenant." 
The Assembly, also dissatisfied, asked the Council to seek opinions 
from Governments, and twenty-one such opinions were received." 
About half of these were dissatisfied. As Hungary said, ‘‘The door 
is left wide open for the taking of measures of coercion; for the State 
which takes them can always say that, in taking any given measure, 
it has no warlike object but merely desires to uphold its prestige, 
safeguard its interests, or the like’’; and it continued with the com- 
plaint found in most of the replies, that such measures can only be 
used against small states. This was well stated in the reply of 
Salvador: ‘‘Between two nations of equal or approximately equal 
strength, such acts would be inconceivable, as the nation attacked 
could in all probability resist any attempts to coerce it, and this 
would give rise to a true state of war.’"? Norway stated categorically 
that, “‘in its view, the Covenant absolutely prohibits the use of 
armed force as a measure of coercion before a dispute has been sub- 
mitted to the procedure laid down in Articles 12 to 15 of the Cove- 
nant.” The Council considered the replies, but thought that further 
study was unnecessary since it could not be “authoritatively and 
finally settled by a report from any committee, however competent.’’!® 


40.7., IV (1923), pp. 1277-1279, 1287-1290, 1313-1316; the answers of the Committee 
are found in O./., V (1924), p. 524. 

%O.J., V (1924), p. 526. 

*0.J., VII (1926), pp. 597-613 (Annex 858). 

17 In this connection, it is significant that the protests came from small states, and that 
rns of the Great Powers expressed dissatisfaction with the answer of the Committee of 
urists. 

8 Records of the Seventh Assembly, Plenary, p. 156. 
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A report of the Secretary-General in 1927 asserted that “from a 
legal point of view, the existence of a state of war between two 
States depends upon their intention and not upon the nature of their 
acts’’; consequently, measures of coercion not intended to create 
a state of war and not considered as war by the state against whom 
they are applied do not legally establish a relation of war between 
the states concerned. More specifically, he says: ‘“‘There is no 
general rule of international law under which application of the 
economic sanctions would automatically produce a state of war.’ 
This idea has been severely criticised*°; and certainly, if the status of 
war depends entirely upon the expressed intention of the combatants 
—which are always pacific—then rules intended to maintain peace 
and order and forbid force among nations can have little sense. 

A report of a Council Committee, approved by the Eighth Assem- 
bly, provided for measures of conservancy to be taken by the Council 
to halt threatening military action. This report, after considering 
questions not acute, and situations where there is imminent threat 
of war, ends with the words: “‘if, in spite of all steps here recom- 
mended, a ‘resort to war’ takes place, ” A distinction is thus 
made between threatening military measures and war, though the 
distinction is not made clear, and varying procedure is provided 
for each case.** The problem again appeared in discussion of the 
General Convention to Improve the Means of Preventing War, 
opened for signature by the Assembly on September 26, 1931. The 
purpose of this treaty is to permit the Council to take measures to 
assure the withdrawal of troops which have entered the territory 
of another state, though war has not been admitted. If signatory 
states act in violation of such measures proposed by the Council, 
and war breaks out, this violation is regarded “as prima facie evi- 
dence that the party guilty thereof has resorted to war within the 
meaning of Article 16 of the Covenant.’ 

Opinions expressed by experts tend to deny that the use of armed 
force is permissible under the Covenant. Professor Charles de 
Visscher, who was himself one of the Committee of Jurists, denies 
the opinion of the Committee that the Council may pass upon the 


19 O.J., VIII (1929), p. 834 (Annex 964). 

2 Ray, Commentaire, pp. 527-528. At the same time, Ray admits that, at the present 
time, the distinction between war and measures of coercion is accepted by all of the Great 
Powers. 

21 0.J., VIII (1927), p. 832; IX (1928), p. 125. 

22 See 1931. VII. 6. 
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legitimacy of reprisals; on the contrary, he says, they are already 
condemned by the Covenant, and the Council can only attempt to 
stop them. He points out that if a state may legitimately engage in 
reprisals against another, then the latter state by warlike resistance 
has violated the Covenant—which could not be admitted. M. 
Politis, who presented the case of Greece before the Council, asserts 
that every act of violence is an act of war, causing peace to disappear. 
The Covenant provides sufficient guarantees so that reprisals are 
no longer needed; it would be inconsistent to prohibit war and then 
permit reprisals which lead to war.“ From South America, M. 
Guani remarks that every measure of coercion of a military nature 
can be called an act of war; and he argues that when a dispute arises, 
a state can not be permitted to do justice for itself, under the Cove- 
nant.* It is impossible, says M. Mandelstam, to distinguish between 
reprisals and acts of war. Since the Covenant was made, it is hardly 
to be expected that there will be formal declarations of war, and it 
would be absurd to attempt to say, according to the measure of 
violence, the number of victims, or such criteria, that the violence 
amounts to war. It would also be absurd to call it war because the 
attacked state defends itself, for then the attacked states would 
have the onus of initiating war. Nor is he willing to accept a subjec- 
tive criterion: even granted the purity of intention of the state which 
says it is not making war, this does not alter the factual situation, 
which is completely independent of such a statement.** Schiicking- 
Wehberg, in their well-known Commentary upon the Covenant, 
claim that since Article 12 forbids war before pacific settlement is 
tried, it also forbids the use of constraint which might lead to war 
before such means of pacific settlement are employed.*” In another 
excellent commentary upon the Covenant, Ray observes that it is 
not surprising that many Members of the League refused to consider 
the advice of the Committee of Jurists as decisive. He points out 
that, under the Covenant, all disputes must be submitted to procedure 


*% Ch. de Visscher, “L’interprétation du Pacte au lendemain du différend Italo-Grec,” 
R.D.I.L.C., V (1924), pp. 213-230, 377-306. McNair, however, does not believe that the 
defending state could be held in breach of the Covenant. A. D. McNair, ‘‘The Legal Mean- 
ing of War and the Relation of War to Reprisals,” Transactions of the Grotius Society, 
1925, D. 43. 

*N. Politis, “Les représailles entre états Membres de la Société des Nations,” R.D.I.P., 
VI (1924), pp. 5-16. 

% A, Guani, ‘*Les mesures de coercition entre Membres de la Société des Nations,” 
R.D.1.P., VI (1924), Pp. 285-290. 

SA, Mandelstam, “Conciliation Internationale,"" Académie de Droit International, 
Recueil des Cours, 1926, 1V, pp. 36-347 

” Schiicking-Wehberg, Satsung des Vélkerbundes (Berlin, 1924), p. 293. 
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which temporarily at least denies the use of force; and suggests. that 
it is difficult to accept measures of coercion in view of Article 10.% 
Professor Strupp, a well-known German international lawyer, hesi- 
tates to declare reprisals illegal, but admits that if they threaten a 
breach of peace, an appeal can be made against such measures under 
Articles 12 and 15 of the Covenant.*® Fauchille, author of one of the 
best known French texts of international law, asserts that reprisals 
between Members of the League are illegal, since they imply a breach 
of peace.*® 

Doctrine seems almost unanimous in support of the position that 
measures of coercion not called war by the state exercising them 
are illegal under the Covenant; and there is much official support 
for this position to be found in the comments of Governments upon 
the answer given by the Committee of Jurists. This does not, 
however, affirm that such measures of coercion constitute war. As 
to this, we have seen above that interpretations by various bodies 
of the League, including the Resolutions of the Assembly in 1921, 
assert that the Council may decide whether action taken by a state 
is in violation of Article 16. The effect of an affirmative decision 
by the Council would be to declare that a state of war exists, in viola- 
tion of Covenant obligations. The question therefore remains open 
whether the measures taken would constitute war under customary 
international law, or whether they would be war by virtue of the 
Covenant and the decision of the Council. 


(4) Does action taken in self-defense constitute war? 


The right of self-defense seems generally conceded, whether under 
the Covenant or under the Pact of Paris. And if it be equally 
conceded, as is frequently argued, that each state may decide for 
itself whether there is need for self-defense, and what measures need 
to be taken, the result would seem to be that any measures of force, 
whether constituting war or not, are legitimate if made under the 
plea of self-defense. How far such a plea may be carried was star- 
tlingly revealed in the Japanese argument justifying their action 

2% Ray, Commentaire du Pacte dela Société des Nations (Paris, 1930), pp. 358-359. 

29K. Strupp, ‘‘L’incident de Janina,”’ R.D.J.P., VI (1924), p. 255-284. 


% P. Fauchille, Traité de droit international public, I, Part III, p. 696. See also, on this 
n, N. Petrascu, Les mesures de contrainte internationale qui ne sont pas la guerre 


questiot 


entre états Membres de la Société des Nations (Paris, thése, 1927). 
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against China;*' and the difficulty becomes greater when one con- 
templates the difficulty of determining what is aggression and what 
is self-defense.*? 

But this position has not gone unchallenged. The action of the 
Council in the Greco-Bulgarian affair of 1925 denied the right of 
Greece to decide for herself that she was acting in legitimate self- 
defense, and asserted ‘the broad principle that where territory is 
violated without sufficient cause, reparation is duey* The de 
Brouckére report of 1927 said: “Legitimate defense implies the 
adoption of measures proportionate to the seriousness of the attack 
and justified by the imminence of the danger. Ifa country flagrantly 
exceeded these limits, even if it were affronted by some incident 
of little intrinsic importance, it would become in actual fact the 
real aggressor, and it would be only fair that that country should 
be made the object of the sanctions provided for in Article 16.’""* 

More recently, in the Manchurian affair, positive objections were 
made to the Japanese claim of self-defense which we have just 
quoted. The delegate of Sweden asserted that ‘‘any such attempt 
to extend the conception of legitimate defense in the manner adopted 
in the present case would render it impossible to maintain any legal 
international order.’’ The delegate of Estonia remarked: ‘It has, 
I know, been said that the despatch of troops and the occupation of 
foreign territory were merely measures of a legitimate defense. 
Speaking for myself, I cannot accept so wide an interpretation of 
the concept of legitimate defense.’** The Lytton Report says 
definitely that ‘‘the military operations of the Japanese troops during 
this night, which have been described above, can not be regarded 
as measures of legitimate self-defense.’’** The Report concedes that 
the Japanese perhaps thought that they were acting in self-defense; 
but the Committee avers that defense may or may not be legitimate, 
and that the League has the authority to answer this question. 


%**It is to the Chinese, as the attacking party, to whom the appeal might be effectively 


made. . . . There is no possible reason why aggressive measures of China should be 
condoned because of her pacific declarations, while defensive measures of Japan are branded 
as hostile. . . . It is a universally accepted axiom that all treaties of pacific settlement 


have unimpaired the right of legitimate self-defense!" Reply, dated February 23rd, 1932, 
from the Japanese Government, to the Appeal of the President of the Council, dated 
February 16, 1932,.J., XIII (1932), p. 385. 

%See ‘‘The Attempt to Define Aggression,” International Conciliation, No. 264, No- 
vember, 1930. 

%0O.J., 1925, p. 1696 et seq. 

4 Report by M. de Brouckére, 1927. V. 14., p. 69. 

% Records of the Special Assembly (1932), Plenary, pp. 49. 54. 

* Lytton Report, p. 97. 
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Secretary Stimson, in the course of an address on August 8, 1932, 
remarked that the limits of self-defense have been clearly defined 
by countless precedents, and that ‘“‘a nation which sought to mask 
imperialistic policy under the guise of the defense of its nationals 
would soon be unmasked.’’*? 


C. The Pact of Paris 


The same strange uncertainty as to what war, or what force, is 
declared illegal appears when one turns to the Treaty for the Renun- 
ciation of War, better known as the Pact of Paris. Here, as in other 
cases, it is assumed that everyone knows what war is, an assumption 
which, as events have proven, was too easily made. 

The treaty itself merely agrees that war ‘‘as an instrument of 
national policy’’ is to be renounced by the signatories; in other 
words, as Ambassador Claudel said in his note of March 20, 1928, 
‘“‘as a means of carrying out their own spontaneous, independent 
policy.’”’ The phrase was apparently intended to leave war available 
for certain purposes regarded as legitimate. But it also, as was 
doubtless intended, leaves open the right to use war as an instrument 
of international policy. While war is clearly left legitimate for 
certain purposes, a question might be raised as to whether the use 
of force for international purposes, ¢.g., as a sanction, should properly 
be called war. Whether war or not, it remains legitimate under 
the Pact of Paris. 

While there may have been an intention to renounce the use of 
force other than technical war, the wording of the Pact gives no 
evidence of it. The first draft treaty sent by M. Briand to the United 
States spoke of the ‘“‘renunciation of a recourse to arms as an instru- 
ment of their policy toward each other’’; but the final draft re 
nounced war, rather than recourse to arms. Only occasionally in 
the entire correspondence is another phrase used, as when the 
German reply to the United States spoke of the elimination of 
“armed conflicts,” and remarked that the Pact ‘would certainly 
bring the nations a good deal nearer to this goal’’—apparently 
assuming that the goal would not be reached. While of course it 


was desired, in accordance with Article 2 of the Pact, to achieve 

37 Reprinted in International Conciliation, No. 286 (January, 1933), p. 23. See also the 
valuable discussion of self-defense in Wright, ‘‘The Meaning of the Pact of Paris,’’ Amert 
can Journal of International Law, XXVII (1933), pp. 41-50. 
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the settlement of disputes by pacific means only, it does not seem to 
have occurred to the makers of the Pact that the prohibition of war 
gua war would not be sufficient to accomplish this end. 

The Japanese were therefore able to argue that the Pact was not 
violated: ‘‘ There are those who argue as though the action of Japan 
were a violation of the Kellogg-Briand Anti-War Pact. But such 
a contention has no foundation in fact. As I have stated, Japan 
has been forced to adopt the necessary measures for the prevention 
of wanton attacks upon important rights and interests vital to her 
national existence. The Anti-War Pact does not put a restraint 
upon the exercise of the right of self-defense in such a case. The 
Pact does not prohibit a signatory Power from taking at its own 
discretion whatever steps it finds imperative in order to remove 
immediate menaces to its territory and its rights and interests of 
whatever kind. And obviously, the exercise of the right of self- 
defense may extend beyond the territory of the Power which exercises 
that right.”"* Secretary Stimson has forcefully denied this interpre- 
tation of the Pact, and his interpretation, if followed by other 
signatories, may strengthen the Pact for the future; unfortunately, 
the Japanese claim was a logical one, if the explanations of Secretary 
Kellogg are taken into account. 


D. The Dispute Between China and Japan 


All the various problems above raised are excellently illustrated 
in the present conflict between China and Japan, which has made 
the question a vital one, whether from the viewpoint of the Covenant 
of the League or from that of the Pact of Paris. This complicated 
affair began on September 18, 1931, when Japanese troops seized 
Mukden, and thereafter took possession of all Manchuria. It was 
later complicated by bitter fighting at Shanghai, and by the present 
extension of the Japanese campaign into Jehol. These operations 
were not carried on by police or such units, but by regularly or- 
ganized units of the Japanese army and navy, commanded by high 
officers, and equipped with all forms of war material.** The Chinese, 
while of course not so well organized or equipped, put many men 


® Address of Count Uchida, Minister of Foreign Affairs, August 25, 1932, in Inter- 
national Conciliation, No. 286, January, 1933, p. 31. 

** The mobilization orders of the Japanese were issued ‘‘in the same manner as at a time 
of actual warfare.” Foreign Policy Association, ‘‘Japan and Manchukuo,” Vol. VIII, 
No. 8, June 22, 1932, p. 91, quoting a Japanese paper. 
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into action, under their ablest leaders. Bloody battles were fought, 
and thousands of lives lost.‘ 

Indeed, so far as the layman is concerned, all the usual character. 
istics and paraphernalia of war were present, and he followed the 
course of military operations upon his map just as during the World 
War. Yet it is admitted by all authorities that war, in the legal 
sense, did not exist, and does not at the time of this writing. Neither 
side has declared war; no third state has issued a proclamation of 
neutrality; Japan denies it to be war in fact or law or in intention, 
and China does not claim that it is war. China has used such phrases 
as aggression, military occupation, military invasion, hostilities; 
but she has never asserted that Japan is waging war against her. 
Her delegate, in a speech at Geneva, declared that Japan “‘is fighting 
this moment against China in an undeclared war—and refusing to 
shoulder its responsibilities.’’** The nearest to an authoritative asser- 
tion that war exists was the statement made by the first (Shanghai) 
commission, that ‘since February 3 a state of open war exists,” 
But this was clearly an isolated and unofficial statement. The 
Lytton Report itself says: ‘‘ This is not a case in which one country 
has declared war on another country . . . neither is it a simple 
case of the violation of the frontier of one country by the armed 
And again, ‘It is a fact 


” 


forces of a neighboring country. 
that, without declaration of war, a large area of what was indis- 
putably the Chinese territory has been seized and occupied by the 
And in its concluding impressive 


” 


armed forces of Japan. 
paragraphs, it says: ‘‘The relations between China and Japan are 
those of war in disguise.’’* 

As to this extraordinary situation, two questions arise: how can 
it be denied that war is going on in China? and why should everyone 
be so anxious to maintain that it is not war? The former question 
can be more conveniently tackled in a later portion of this discus- 
sion; the latter concerns us here. 

The position of Japan is easily to be understood. No state, and 
especially today, cares to be burdened with the opprobrium ol 
conducting a war of aggression, or, for that matter, any sort of a 
war. For this reason alone, in the present stage of public opinion, 


40 Lytton Report, p. 86. The Chinese estimated a loss of 24,000 in the fighting round 
Shanghai 

41 Lytton Report, p. 28. 

42 Jbid., p. 26; O./., March, 1932, p. 379. 

43 [bid., pp. 126, 127, 138. 
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Japan would prefer to call her action something else than war. But 
much more than this is involved. If it is war, then Article 16 of the 
Covenant of the League of Nations is automatically involved; if 
it is war, then presumably the Pact of Paris has been violated, and 
while that Pact has no sanctions provided within it, unpleasant 
consequences are legitimate and possible. Again, by conducting 
hostilities in this fashion, Japan is not under the necessity of observ- 
ing the law of war, which might make difficult some of the measures 
which she wishes to employ. As the Chinese delegate at Geneva 
suggested, in a quotation above given, Japan is thus able to conduct 
a war without the responsibilities or limitations which attend upon 
war. She is, for example, not restrained by the law of neutrality, 
and need not fear difficulties in connection with her neutral duties 
which would bring in neutral states against her—as they did against 
Germany a few years back.“ 

The Chinese position also is understandable. The Chinese Foreign 
Minister is reported to have asked indignantly, when preparing to 
defend Jehol, why China should declare war and receive opprobrium 
for a status which she did not create. In her disorganized condition, 
the best hope of China lies in the League of Nations. The position 
which she has taken is strictly in consonance with the spirit and 
purposes of the League. While it may reasonably be argued, at any 
rate since the Assembly decision against Japan, that a declaration of 
war upon her part would not violate the Covenant, the final decision 
of this question is not hers to make. If it should be decided (though 
this could scarcely be done now) that the Japanese argument of 
reprisals and self-defense is correct, then China would be making 
war illegally. The sympathy of the world will be more surely 
attracted by her reliance upon pacific settlement rather than upon 
war. Furthermore, the status of war would bring with it belligerent 
rights and the law of neutrality; Japan might then blockade her ports, 
and prevent the importation of war supplies. So long as there is no 
war, Japan can not interfere with foreign trade. A declaration of 
war might also have made Japan feel justified in taking more terri- 
tory, making more political demands, and imposing a more severe 
treaty of peace. A treaty of peace at the end of a war declared by 

“ On the other hand, the rights of neutrals are made much less certain. When it is 
recalled that the law of neutrality represents the hard won effort of neutrals to put limita- 
tions upon hostilities, for the protection of their own rights, it would appear that any states 


which still have an interest in the maintenance of the law of neutrality should give serious 
consideration to a situation such as this. P 
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China might not arouse public opinion so much as extortion at the 
end of a period of “‘imperialistic” intervention. 

It is possible that a third state, by proclamation of neutrality, 
might bring into being the status of war. But the hardships and 
uncertainties of neutrality in the last war were too fresh in the minds 
of neutrals to encourage such action. The lesson then learned was 
that neutrals are more apt to be pulled in than to stay out, once 
war is proceeding. The upset of trade and loss to business resulting 
from such a status is not to be contemplated with pleasure. After 
all, they remark, it is the business of the combatants to know whether 
they are at war or not. Until the situation becomes bad for them 
also, neutrals are not apt to intrude their opinions. 

It might be argued, however, that a duty of taking such a step 
rests upon the community of nations; and that the League of Nations 
should take such action. We have observed an Assembly resolution 
—not authoritative, but representing the votes of Members—which 
says that the Council should decide whether action under Article 16 
is proper. It is still possible to maintain, in spite of this, that each 
state shall decide for itself whether a Member has gone to war in 
violation of its obligations under the Covenant. And some argue 
that the League is a pacific institution; that its purpose is to prevent 
war; and that so long as it can be said that no war exists, the purposes 
of the League have been achieved. 

This is not necessarily a cynical view. Never yet has the League 
been pushed to a point where it must acknowledge a war, with its 
inevitable consequences under Article 16.* Its technique is to pro- 
ceed slowly to a settlement, without calling upon coercion. If war is 
admitted to exist, the economic sanctions automatically must go 
into effect, and the consequences would be grave. Not only are they 
to be regarded as the last resort, but at the present moment, it would 
be impracticable to attempt to apply them. For one thing, the 
economic weapon is a new one, and it has not been worked out by 
the League in such fashion that it could be applied effectively or 
with an equal distribution of the burden among Members. Even 
more important, such measures could not be applied until the great 
non-Member states are prepared to cooperate; and neither Russia 
nor the United States has indicated such a willingness as yet. Great 


4 Since the above was written, the declaration of war by Paraguay against Bolivia for 
the first time presents the problem directly to the League. 
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Britain has more than once pointed out her unwillingness to enforce 
the economic sanctions of the League, since this might bring her into 
conflict with the champion of neutral rights, the United States, 
which has already fought two great wars for those rights.“ 

And even if the above obstacles were not present, the practical 
difficulty would remain of persuading reluctant states to do their 
duty, in the face of the risk and losses which such procedure would 
inevitably entail. Neither France nor England has been willing to 
antagonize a friend in the Far East, nor to face the loss of valuable 
trade connections. It is exactly for this reason that the Great 
Powers—upon whom, after all, the burden would fall, especially 
if naval blockade were necessary—have been inclined to put on the 
soft pedal in dealing with Japan. They are unwilling to admit the 
existence of war between China and Japan, for in that case they must 
be prepared to undergo losses particularly unpleasant in time of 
depression and probably falligsxg much more heavily upon some 
states than upon others, or else renege on their Covenant obligations. 

While there is not room here for the discussion of the conflicts in 
South America, it may be remarked that the same problem appears 
in both. Thus important precedents are being set for the future; 
and there are many who fear that they will be eagerly seized upon 
in Europe. 

In view of the above reflections, and granted that war is defined 
even so uncertainly as it has been in the past, it is highly improbable 
that a declaration or admission of war will ever again be made by 
any state in the future. To do so would at once raise the question 
of the violation of the Covenant or of the Pact, or of some treaty of 
non-aggression or pacific settlement. Why undergo such a risk, 
when coercion or defense can be prosecuted under a different name 
and with less limitations? And if states may escape their treaty 
obligations in this fashion, the most important gains of the peace 
movement will have been lost. 

It is imperative, then, that if advance is to be made, a definition 
of war must be made which will cover such situations, or else that the 
tules be differently stated. What war means is obviously of vital 
importance. The machinery of the League of Nations is, at the 

*’ These difficulties are real, and have much to do with the action of the League in 
dealing with war. It is impossible to discuss them here. Reference is made to Eagleton, 
International Government (New York, 1932), Ch. XVI and XIX, for the general back- 
greens; and to Committee on Economic Sanctions, Boycotts and Peace (New York, 1932) 


or the difficulties in the way of an effective scheme of economic sanctions. 
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moment, almost impotent, largely because of uncertainty as to this 
point. It is doubtless too much to say that, if it were clearly known 
that war exists, effective action would have been taken against Japan. 
For in addition to this uncertainty, the League is not sure whether 
it has the authority to give a decision as to whether war exists, 
If, however, international law could say definitely what war is, 
the League would be relieved of this embarrassing situation; and 
the opportunity which states now have of pleading that they have 
not violated treaties intended to cover just such conflicts would 
no longer be open. Under the Pact of Paris, there is even less cer- 
tainty as to when the Pact has been violated, or as to the action to 
be taken if it is violated. 

It is because of the difficulties above described that it has seemed 
necessary to consider the attempt to define war; and to that task we 
now turn. 


Il. ATTEMPTS AT A DEFINITION OF WAR 


Webster’s definition of war is: ‘‘1. State or fact of using violence 
against another; a contest by force between States. 2. State of 
opposition or contest; hostility; strife; contention. 3. Profession 
of arms; art of war.’”’ A contest by force between states would 
probably describe with accuracy the popular conception of war. 
This is not sufficient, however, to answer our problem, which in- 
volves the interpretation of treaties and of international law; we 
must seek a legal definition of war. Let us turn first to the usual 
texts of international law. 

Grotius says: ‘‘Cicero styled war a contention by force. But the 
practice has prevailed to indicate by that name, not an immediate 
action but a state of affairs; so that war is the state of contending 
parties, considered as such.’** According to Zouche, ‘War is a 
lawful contention between princes or peoples, and is either formal, 
that is, declared and waged by a State; or informal and reprisals, 
which are practised by private persons.’’*7 Both elaborate their 
definitions by discussion of what war is lawful. Much the same 
attitude is to be found in Ayala, who, as Judge Advocate General 


“ Hugo Grotius, The Rights of War and Peace, translated by A. C. Campbell, with an 
Introduction by D. J. Hill (M. W. Dunne, Washington and London, 1901), Book I, Ch. I, 


Section II. ‘ 
47 R. Zouche, An Exposition of Fecial Law and Procedure, or of Law between Nations, 


and Questions concerning the Same, translation by J. L. Brierly (Carnegie Institution of 
Washington, 1911), Part I, Ch. VI. 
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of the Royal Army in the Low Countries, may be regarded as an 
authority. He does not attempt to define war, but he demands 
that it be just, and claims that in order to be just “it ought in the 
first place to be declared and undertaken under the authority and 
warrant of a sovereign prince, in whose hand is the arbitrament of 
peace and war”’; he asserts also that a private person has no right 
to begin a war.® 

Vattel tells us, in a phrase often quoted in American courts, that 
“War is that state in which we prosecute our right by force.’’ This 
he prefers to the statement that war is “the act itself, or the manner 
of prosecuting outright by force.’’ He deals with public law only; 
private war, carried on by individuals, belongs to the law of nature. 
The sovereign power alone is possessed of the right to make war. Its 
object is toavenge or to prevent injury; anda declaration is necessary.” 

The earlier writers are preoccupied with the problem of the just 
war. War appears to be, in their minds, a contention, presumably 
involving the use of force, between states rather than between indi- 
viduals; and they regard a declaration as necessary. One is left to 
wonder what the situation is if justness is lacking, or if a declaration 
is lacking. They regard war as a status, rather than as an act; 
apparently, this status includes any sort or kind of use of force, 
though private war is differentiated and forbidden, at least as 
war. The differentiations between degrees of force which have 
today become vital were then unimportant. On the other hand, 
the necessity of proving that war could only be made by sovereigns, 
which existed at that time, is no longer present. 

Some changes in the conception of war occurred during the nine- 
teenth century, though the influences of the past continued powerful. 
The element of justness was long demanded as a moral qualification 
of war, and indeed still is; but international lawyers were forced to 
discard it from their definition. As Ernest Nys says: “Little by 
little, examination of the problem of legitimate war was abandoned 
as going beyond the field of study of international law. No doubt, it 
continued to be stated, but the study was made from the point of 
view of the history which passes judgment upon them, and no longer 

* Balthazar Ayala, Three Books on the Law of War, translated by J. P. Bate (Carnegie 
Institution of Washington, 1912), Book I, Ch. 2, Section 7. 


“ E. Vattel, The Law of Nations, sixth American edition by Joseph Chitty (Philadelphia, 
1844), Book III, Ch. 1, Section 1. 
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from the juridical point of view. The science of international law 
accepted the fact of war. . . . 

This practical viewpoint is reflected in the definitions of writers 
of the nineteenth century, some of which we shall quote before 
attempting to seek out the common elements of a definition. 

Hall: ‘‘When differences between States reach a point at which 
both parties resort to force, or one of them does acts of violence 
which the other chooses to look upon as a breach of the peace, the 
relation of war is set up, in which the combatants may use regulated 
violence against each other until one of the two has been brought 
to accept such terms as his enemy is willing to grant.” 


Lawrence: ‘‘ War may be defined as a contest carried on by public | 


force between States, or between States and communities having with 
regard to the contest the rights of States, the parties to it having 
the intention of ending peaceful relations and substituting for them 
those of hostility with all the legal incidents thereof.’’ Both the 
contests and the intention must coexist, he says; the former without 


the latter is reprisals, not war. ‘‘ War is a contest, not a condition”; _ 


it is a fact that alters legal relations. 

Oppenheim: ‘‘ War is a contention, which means a violent struggle 
through the application of armed force. For a war to be in existence, 
two or more States must actually have their armed forces fighting 
against each other, although the commencement of a war may date 
back to its declaration or some other unilateral initiative act.’™ 

Fauchille: ‘‘War is a state of fact contrary to the normal state of 
the international community, which is peace, a state of fact of which 
the solution, the ultimate aim, is peace itself.” 

Hyde: “War may be fairly described as a condition of armed 
hostility between States. . . . A state of war is a legal condition 
of affairs dealt with as such, and so described both by participants 
and non-participants. It may exist prior to the use of force.” 

Moore: “Much confusion may be avoided by bearing in mind 
the fact that by the term war is meant, not the mere employment 
of force, but the existence of the legal condition of things in which 
rights are or may be prosecuted by force. Thus if two nations 


50 E, Nys, Droit International, III, p. 102. See also Wright, as cited in Note 4, supra. 
6. W. E. Hall, International Law (8th Ed.), p. 81. 

52 T. J. Lawrence, The Principles of International Law, 7th Ed., p. 309. 

83 L. L. Oppenheim, International Law (4th Ed.), II, 55. 

54 Fauchille, Traité, Vol. II, p. 5, No. 1000. 

5 Hyde, International Law, II, pp. 189, 597. 
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declare war one against the other, war exists, though no force what- 
ever may as yet have been employed. On the other hand, force 
may be employed by one nation against another, as in the case of 
reprisals, and yet no state of war may arise. In such a case, there 
may be said to be an act of war, but no state of war.’’5¢ 

Fenwick: ‘‘As a method of procedure war consists in the employ- 
ment of force to reduce the offending party to submission. . . . On 
the other hand, the term war is used to describe the relationship 
set up between the parties at war, the state or condition of things 
resulting from the resort to forcible procedure. . . . The state, or 
status, or war represents, therefore, the new legal relations arising 
between two or more states engaged in war.’’5? 

McNair: ‘‘ War is a state or condition of affairs, not a mere series 
of acts of force.’ 

The variety which appears in these definitions is obvious, and 
reveals the surprising confusion which exists. One would think that 
an institution as old as states, and as important as any human 
activity, could by now be defined, if for no other reason because of 
the innumerable litigations whose outcome depends upon whether 
war existed or not. The courts—as we shall shortly see—have 
shown as little agreement upon a definition. Most of the cases 
which called for an answer to this question have been in domestic 
courts and settled in accordance with domestic law, or with domestic 
interpretation of international law. Paradoxically, the definition of 
war has not been an international question, in most judicial opinions. 

It is only recently that the uncertainty of what constitutes war 
has been attracting attention. Even when international treaties 
were made and international institutions set up whose purpose was 
to limit war, no one seems to have thought that a definition of war 
was needed. It is only in recent applications of the Covenant of 
the League, and of the Pact of Paris, that the realization has come 
that, if war is to be outlawed, one must know what war is. The 
action of Japan in China has made it a vital question, upon whose 
solution future advance depends.’® The approach now is from a 
different angle, the more difficult because novel. Where before the 


* Moore (himself speaking), Digest of International Law, VII, pp. 153-154. 

" Fenwick, International Law, pp. 428-429. 
s ® McNair, ‘‘The Legal Meaning of War,” Grotius Society Transactions, XI, p. 29. 
Various other definitions of war are here given, 

See the trenchant editorial by E. M. Borchard, American Journal of International 
Low, XXVII (1933), pp. 114-117. 
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question of interest was the rights of belligerents and neutrals, 
the present question is the right of the community of nations to 
restrain the use of violence. 

We must now examine the above definitions, and other evidences 
of practice, seek to derive the essential elements of a definition of 
war, and find how far they are generally accepted. This investigation 
will lead primarily into the following questions: How far is the use 
of force essential? How far must an intent to make war be shown? 
How much force is required to constitute war? Who are the parties 
to a war? 

A. The Element of Force 


It might be thought that at least one element of agreement could 
be found in all definitions of war—that force is an essential quality. 
But not even this can be predicated; if the definitions above given 
are examined closely, it will be found that force is not always con- 
sidered essential. There are, on the one hand, many who believe 
that war may exist with no display whatever of force; on the other 
hand, there are those who assert that force alone is sufficient to 
constitute war. 

The former position is illustrated in the definitions above quoted 
from Hyde, or Moore. Many others could be cited. In a recent 
editorial one of the most respected of American international lawyers 
says: ‘‘The use of physical force by one State within the territory 
of another State does not necessarily imply the existence of war in 
the legal sense’’; and he continues, ‘‘ There may, therefore, be a state 
of war without the use of force, or after the use of force has ceased, 
or there may be the use of force without a state of war.’ He offers 
various evidences of this. The Hague Convention of 1907 demands 
a declaration of war, and this may mean that war exists before 
the use of force is in fact initiated. The United States furnished 
a striking example when she ended the war with Germany by Con- 
gressional resolution on August 25, 1921, long after the use of force 
had ceased, and after other belligerents had declared the war ter- 
minated. Various states, during the World War, declared themselves 
to be at war with Germany, yet never took any physical action in 
support of the declaration. 

This evidence of the practice of states is convincing enough; yet 


60 G. G. Wilson, in the American Journal of International Law, XXVI (1932), PP. 327- 
328. See also Wright, op. cit., ibid., XVIII (1924), p. 762, and XXVI (1932), p. 363. 
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there are many who assert that force must be present or there is 
no war; and there are many who claim that the mere use of force, 
regardless of other elements, is sufficient to establish that war exists. 
Gentilis said, Bellum est publicorum armorum justa contentio; and 
many later writers give similar definitions. To Bluntschli, war is 
armed self-help, a breach of peace; Lawrence, as we have seen, 
says definitely that war is a contest, not a condition. And Oppen- 
heim with equal positiveness asserts that states must actually have 
their armed forces fighting against each other. War has been 
defined by American courts as “‘a contest conducted by armed public 
forces, a state of affairs during the continuance of which the parties 
to the war were exercising force each against the other”; and again: 
“War is simply the exercise of force by bodies politic against each 
other for the purpose of coercion.” ® 

For this seeming inconsistency, various explanations may be 
offered. It may be said, first, that there is no inconsistency: that 
while there may upon one occasion be a war without use of force, 
there may at another time be a war evidenced by the use of force. 
It seems clear, however, that in the minds of some, there must be 
a use of force, while to others, war is simply a status, a period of 
time during which special rules of international law are in force. 

Another effort to resolve the inconsistency is found in the attempt 
by some writers to distinguish between war in the material sense, 
and war in the legal sense. ‘Courts and executive proclamations 
have frequently recognized the distinction between war in the legal 
sense and war in the material sense, the latter often occurring on 
a considerable scale, as in the case of insurrection, reprisals, inter- 
vention, or defensive action without legal war. These episodes have 
often proceeded with all the physical characteristics of war between 
the contending forces, but the legal situation has been very differ- 
ent.”’* We shall have occasion later to take up this distinction 
from another angle. At this point, we merely raise a question as 
to the legal consequences of material war. Is it anything more, 
legally, than the popular conception of war? Would the various rules 
now in existence against war operate to forbid material war as well 
as legal war? 

" Vanderbilt v. the Travelers Insurance Co. (1900), 184 N. Y. Sup. 54, 194 N. Y. Sup. 986, 
139 N. E. 715; Lewis v. Preston Ludwick (1869), 46 Tenn. 368. The German Supreme 
Court is quoted as saying, ‘‘The concept of war in international law presupposes a combat 
(Kampf) among several States,"’ Fontes Iuris Gentium, Series A, Section 2, Tomus I, p. 174. 


® Q. Wright, ‘‘When Does War Exist?” American Journal of International Law, XXVI 
(1932), p. 362, with citations. 
[35] 








264 


Another and similar distinction—perhaps the same one—is that 
between war as a fact and war asa status. In the former sense, war 
would be established merely by showing that acts of physical violence 
had been directed by one state against another, perhaps a sufficient 
number of such acts and of a certain nature. In the latter sense, 
war is regarded as a condition, a period of time during which, certain 
conditions having been shown, a different international law is in 
effect. The effectiveness of rules against war would, in the latter 
case, depend upon the legal proofs necessary to bring into effect 
the new legal status; the harm suffered by the attacked state might 
in this case be regarded as irrelevant. 

In either case, it may be necessary to investigate the actual use 
of force, in order to ascertain whether the status of war is established. 
And, for reasons to be outlined below, it is highly improbable that 
the status of war will often be admitted in the future, if this status 
is to be determined by elements other than objective examination 
of the use of facts employed. 

It will have been observed also that it is difficult to determine, 
in the definitions above given, just what a writer means. American 
courts have been fond of quoting the definition of Vattel, that war 
is that state in which we prosecute our rights by force. Likewise, 
Westlake says that war is the state or condition of governments 
contending by force.** Many of the writers who thus define war as 
a status might concede—as some specifically do—that war may 
exceptionally exist without the use of force; but it seems fair to 
conclude that all regard force as ordinarily characteristic of war; 
that only exceptionally can there be a condition of war without 
force, and that this is a temporary condition. A definition of war 
must necessarily include the use of force, though exceptions may be 
conceded. If war isa legal status, rather than a situation of material 
violence, it is a status based primarily upon, and arising from, the 
fact or threat of using force. 

Today, the other side of the question is of much more interest: 
can force alone constitute war? and if so, just how much force, or 
what exercises of force, establish war, and thus render it subject 
to rules prohibiting war? Before taking up this question, however, 
other elements in the definition must first be considered. 


8 Westlake, International Law, II, p. I. 
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B. The Element of Intention 


While it is somewhat difficult to conceive of a state accidentally 
falling into war, a number of questions are raised by the assertion 
that manifest intention must be shown before a conflict is entitled 
to be called war. Professor Wright says: ‘‘War begins when any 
state of the world manifests its intention to make war by some 
overt act, which may take the form of an act of war, a declaration 
of war, or an ultimatum with a time limit.” At least two interesting 
questions claim our consideration in connection with this statement: 
(1) which acts are sufficient to establish intent, and therefore the 
status of war? and (2) whose intention is involved; that is, who may 
impose the status of war upon the community of nations? 

(1) Taking up first the second of Professor Wright’s methods of 
manifesting intention,“ we enter the ancient controversy as to 
whether a declaration of war is essential. It would be beyond the 
scope of this essay even to summarize this debate. It is sufficient 
to say that, so far as customary international law goes, practice 
provides no support for a rule that a declaration must precede war.** 
Such a rule would be highly desirable, as a matter of good sportsman- 
ship, if nothing else. But it has a much greater utility. It makes 
clear that a new legal status has come into existence, and this 
knowledge is, of course, of great importance to nations in general. 
For example, a contract or an insurance policy may become void 
or valid the moment that war exists; legitimate trade may find 
itself suddenly violating a trading-with-the-enemy act. Obviously, 
it may mean a great deal to an individual, as well as to a state. to 
know the exact moment when a war began; and a formal declaration 
would furnish this information. Indeed, it seems strange that, in 
view of its value, the community of nations has not enforced such 
arule. It could do so, as Fauchille points out, by refusing to treat 
according to the laws of war belligerents who have not issued a 
declaration, and treating them instead as bandits or criminals. * 

% Op. cit., American Journal of International Law, XVIII (1924), p. 758. See also 
Strupp, op. cit., R.D.I.P., V (1924), p. 281; Kulski, Le probleme de la securité depuis le Pacte 
de la Société des Nations (Paris, 1927), p. 100; Ray, Commentaire, p. 527. 

_ The methods suggested may be taken as representative. For our purposes, the third 
is assimilated to the second. 

According to Nys, there are seven methods of manifesting intent to make war: resort 
to force without notification; the act of a constitutional organ endowed with power to 
make war; notification to the enemy; notice to its own subjects; notice to neutrals; ulti- 
matum; recall] or dismissal of diplomatic agents. Nys, Droit International, III, pp. 127-128. 
Some of these would be much disputed. See also Hyde, International Law, II, p. 602. 

%*‘It is universally admitted that a formal declaration is not necessary to constitute 


a state of war,"’ Moore, Digest of International Law, VII, p. 171. 
* Fauchille, Traité, II, p. 35. 
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A laudable effort was made in this direction when the Second 
Hague Convention of 1907 was signed, putting upon its signatories 
a duty not to commence hostilities without previous and explicit 
warning. While war was formally declared, for the most part, 
during the World War, it can not be said that the Convention 
established an absolute rule. Only twenty-eight states signed it; 
and it is of course not obligatory where a non-signatory is involved, 
And, as Dr. Hyde remarks, ‘“‘Compliance with either requirement 
does not, however, prevent a contracting party from taking its 
adversary by surprise’’®; nor, it may be added, from taking neutrals 
by surprise. The World War began with formal declarations, but 
subsequently various parties entered through hostile acts rather 
than by notification. Thus Bulgaria attacked Serbia without notice; 
and Austria-Hungary became at war with Japan by sending a 
warship to aid Germany in the defense of Tsing-tao. 

A declaration, it appears, does not necessarily mark the beginning 
of a war, even if one is issued; and if this be true, the utility of such 
a declaration is not apparent. The Spanish-American War was 
dated back, by action of Congress on April 25, 1898, and by Presi- 
dential proclamation the next day, to April 21.6* For four days, 
at any rate, persons with property at stake were left uncertain as 
to their legal status. If war existed during those four days, it could 
not have been because of intent manifested through a declaration; 
if there was intent to make war, it must have been shown in other 
ways. Indeed, an English court determined the existence of war 
through the commission of certain hostile acts, aside from the later 
declaration.7° 

The declaration of war, then, while it could be useful, is of little 
actual importance in determining the existence of war; or. to put it 
more precisely, the absence of a declaration is not conclusive as to 
the absence of the status of war. When issued, it makes clear the 
state of war; but whether issued or not, a state of war may be in 
existence. As Hall puts it, with his usual clarity: “An act of hos- 
tility, unless it be done in the urgency of self-preservation, or by way 
of reprisal, is in itself a full declaration of intention; any sort of a 
previous declaration therefore is an empty formality unless an enemy 


68 Hyde, International Law, II, p. 199. According to Hershey, a prior declaration of wart 
is exceptional in modern practice. Hershey, Essentials of International Law and Organisa- 
tion, p. 559, with examples. 

69See The Panama, 87 Fed. 933 (1808). 

7” U.S. 9. Pelly, 4 Com. Cases 100 (1899). 
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must be given time and opportunity to put himself in a state of 
defense, and it is needless to say that no one asserts such quixotism 
to be necessary.’’7!' It would be impossible to say, in the face of 
practice, that there is no war if there is no declaration; such a purpose 
could never have been maintained for the Hague Convention. There 
is no duty of reparation provided by the law of nations against a 
state which goes to war without notice. From the viewpoint of 
modern needs, it is obvious that much violence may be exercised 
before a declaration is made; a state might indeed be entirely sub- 
jugated, if modern rules against war-making go into effect only as 
against formally declared wars. 

The intent to make war may also be manifested, according to 
the quotation above given from Professor Wright, by the commission 
of an act of war. One may ask, which acts manifest such an inten- 
tion? The answer to this question must be reserved to the discussion 
of the third question, below: What Force Constitutes War? 

(2) Aside from the method by which intent is proven, whose 
intent is in question? Who has the authority to say whether intent 
exists? Who, in other words, is competent to say that a state of 
war exists? 

It has already been said that a formal declaration is clear and 
sufficient evidence of intention to make war, on the part of the state 
issuing the declaration. But is the intent of one party alone enough 
to create the status of war? As to this, Sir William Scott, in the 
case of the Eliza Ann, said: “A declaration of war by one country 
only is not, as has been represented, a mere challenge, to be accepted 
or refused at pleasure by the other. It proves the existence of actual 
hostilities on one side at least, and puts the other party also into 
a state of war, though he may, perhaps, think proper to act on the 
defensive only.’’”? Practice seems to support this opinion, with 
the result that a declaration by either belligerent is sufficient to 
establish the state of war. Thus the purely selfish decision of one 
state may involve the entire community of nations in a new and 
difficult situation, in which the laws of war and neutrality are sub- 
stituted for the law of peace. War, as the League of Nations Cove- 
nant makes clear, and as Secretary Stimson has more recently 
reasserted, is a matter of interest to the entire community of nations; 


" Hall, International Law, p. 445. 
" The Eliza Ann, 1 Dodson 244 (1824). 
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yet the community may have no voice in the decision that a state of 
war exists. The members of the community are forced, by the 
mere announcement of either belligerent, to submit themselves to a 
different and unwelcome legal status, under which they have obliga- 
tions which they can not avoid. It is an unpleasant sacrifice which 
they are called upon to make, frequently in a matter of no concern 
to them, and certainly with no share in the decision which causes it, 

In the absence of a formal declaration, how may intent be shown, 
or how, regardless of intent, can the status of war be proven to 
exist? This may be considered first from the viewpoint of the 
aggressor state—granted that aggression is susceptible of proof, 
It is often said that attack and continued hostility is evidence of 
intent to make war. Hershey tells us that Anglo-Saxon courts are 
unanimous in dating the commencement of war from the first act 
of hostility;7* and the quotation above given from Hall supports 
this view. French courts appear to have taken the same view with 
regard to the commencement of the war with Turkey in 1914.” 

We have seen that a declaration by the attacking party is sufficient 
to establish the status of war, regardless of the wishes of the attacked 
party. It appears that its hostile action alone, in the absence of a 
declaration, may also establish war, even though the attacked party 
does not wish it. In the case of the Nayade, Sir William Scott said: 
“At first there was a wish on the part of Portugal not to consider 
herself as being at war with France; and if a submissive conduct, 
and a disposition not to resent injuries could have afforded protec- 
tion against the violence of France, she might have escaped. 

In cases of this kind, it is by no means necessary that both countries 
should declare war.’’” 

On the other hand, it is frequently said that not every exercise of 
force against another state evidences a state of war. A state may 
attack and invade another, may send warships and bombard or 
capture its ports, and yet deny any intention of making war. Does 
such a negative statement of intent, such a denial of any purpose 
of making war, have the same unquestionable effect as the positive 
declaration of war, so that as in the former case no one can deny that 
war exists, so in the latter case no one can affirm that war exists? 





78 Hershey, loc. cit., p. 559, Note 2. 

% The Mahrousseh; the Chereff. Quoted in Scott, Cases, p. 792. 

% The Nayade, 4 C. Rob. 251 (Scott, Cases, p. 522). In this case, Sir William seems to 
have decided that it was war because a French commissary was stationed at Lisbon for 
the regulation of French prisoners. 
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Apparently not; in spite of the denial it may be adjudged to be war. 
For one thing, the attacked party may declare it to be war, and 
undoubtedly it would be war. But if neither party declares war, 
the attacked party may take up the challenge of the attack without 
going to the trouble of saying that it is war. In the latter case, 
where there is only attack and resistance, a continued series of 
hostile acts upon both sides, how can one determine whether the law 
of war should or does go into effect? 

For one thing, it may be possible to discover intent, even though 
not stated, in certain acts committed by one of the parties. It must 
be observed that from this point on, the importance of intention as 
an element of the definition of war diminishes rapidly. Presumably, 
if there is an intention to make war, it will be admitted; to discover 
intention in acts which may be accidental or forced stretches the 
concept of intent very far. We shall see that it must be pushed still 
further to cover the cases. 

An analogy may perhaps be found in the practice by which states 
recognize the independence of another state by performing with 
it some act which is admittedly performed only between sovereign 
states, e.g., the making of a treaty, or sending or receiving a dip- 
lomatic agent. Similarly, when a belligerent, though not formally 
admitting the existence of war, takes action in the conflict which 
falls under the law of war, it is regarded as having accepted the 
status of war. Perhaps the most famous illustration of this is to be 
found in the American Civil War. This was not a contest between 
two independent nations, but on the 27th and 30th of April, 1861, 
the President gave formal notice of a blockade, and this action was 
taken as an admission that a state of war existed. The Supreme 
Court, in the Prize Cases, said: “The proclamation of blockade 
is itself official and conclusive evidence to the Court that a state of 
war existed which demanded and authorized a recourse to such a 
measure, under the circumstances peculiar to the case.”""* Foreign 
states recognized the belligerency of the Confederacy, and adopted 
the position of neutrals. The British proclamation of neutrality 
was issued on May 13, though official notification of the blockade 

™% Prise Cases, 2 Black 635, 666, 17 L. Ed., 459 (1862). Earlier in the opinion, the Court 
had said: ‘‘When the party in rebellion occupy and hold in a hostile manner a certain 
portion of territory; have declared their independence; have cast off their allegiance; have 
organized armies; have commenced hostilities against their former sovereign, the world 
acknowledges them as belligerents, and the contest a war.” This would seem to admit 


the right of neutrals to decide that war exists, and to decide according to the nature of the 
acts rather than the intent of the actors. 
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was not received until the following day. Lord Russell later argued 
that the situation was unusual, in that the rebellion was fully matured 
and had exhibited belligerent proportions from its inception, necessi- 
tating that the position of neutrals be defined at once.?7_ This would 
seem to indicate that the decision was taken from the viewpoint of 
neutral interests, and aside from any interests or acts of the United 
States. 

Another example is the situation of Venezuela in 1902. Germany 
and Great Britain had in that year declared a pacific blockade against 
Venezuela. As a result of the protests of the United States, the 
German ambassador stated that, ‘although it was not intended to 
make a formal declaration of war, a state of war would actually exist, 
and that the warlike blockade would be attended with all the condi- 
tions of such a measure, just as if war had been formally declared.” 
Similarly, the Prime Minister of Great Britain, Lord Balfour, said 
in the House of Commons, “evidently a blockade does involve a 
state of war.’ In these, as in other cases, it was the attitude of 
neutrals which determined that war existed, in the absence of a 
declaration, and even contrary to the asserted will of the belligerents. 
The decision of the neutrals was based upon the commission of 
acts which were regarded as evidencing an intent to make war; 
indeed, it is probably more correct to say that the neutrals were 
entirely unconcerned with intent, and reached their decision through 
consideration of the nature of the acts committed, regardless of 
whether they displayed intent or not. It would be stretching the 
concept of intention to the degree of a fiction to assert that intention 
existed because certain acts were committed, when the actors denied 
such an intent. In any case, it is clear that the decision—whether 
it be that intent is present, or that war exists aside from intent— 
may be made by neutrals. ‘Foreign nations acknowledge it to be 
war by a declaration of neutrality,” said Justice Grier, in the Priz 
Cases. 

One may therefore question Professor Wright’s statement that 
‘‘an act of war starts a state of war only if there is a real intent to 
create a state of war.’’ He admits, in following paragraphs, that 

77 Stowell-Munro, International Cases, II, pp. 261-262. ; 

78 Moore, Digest of International Law, II, p. 141. The Hague Court, in its decision in 
the Venezuelan Preferential Claims Case, referred to the ‘‘war between Germany, Great 


Britain, and Italy on the one hand and Venezuela on the other hand."" Scott, Hague 
Court Reports, p. 59. 
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third states ‘‘may conclude that hostilities have reached such a 
state of magnitude as actually to manifest an intention on the part 
of one or both belligerents to make war.’ But to cram intent 
down the throats of those who are denying it seems unnecessary; 
the decision can be reached upon objective study of the nature of the 
acts. It would seem more reasonable to admit the right of third 
parties, whose interest is unmistakable, to establish that war, 
through the exercise of certain hostile actions, does in fact exist, 
regardless of intent. To say that where intent is admitted war 
exists, may be conceded; to say that only where intent is proven 
can there be war, is not to be conceded. 

It cannot be too much emphasized that all members of the com- 
munity of nations have an interest in any war which develops. This 
was true even before the present international organization appeared, 
for neutrals were under heavy restrictions during such a contest. 
When two states, for their own national and selfish reasons, decide 
to go to war, it is unreasonable that all other members of the com- 
munity should be compelled to submit to the loss and inconvenience 
to themselves which results; yet, in the present interdependent 
state of society, that result is inescapable. 

Today, the organized community of nations approaches war from 
another angle, that of prevention of war. It has not only the indi- 
vidual losses of its members to consider, but also the joint interest 
of the community in controlling war. From either viewpoint, then, 
third parties should have a voice in saying whether war actually 
exists or not. Such a right, we have seen, is established by practice; 
under present circumstances, it is a right which should be more 
often claimed, and upon a broader basis of decision. It should not 
be made to depend upon the intentions alone of the belligerents. 
This is recognized by experts in the field of international govern- 
ment. Thus M. Politis, one of the most experienced statesmen 
connected with the League, says that whether a hostile act is to be 
regarded as reprisals can not depend upon the intention of its author. 
And Professor de Visscher asserts that to decide according to the 
intent of the actor is impossible since the procedure of pacific settle- 
ment under the Covenant of the League has been instituted. To 


7 Wright, op. cit., American Journal of International Law, XXVI (1932), p. 365. 
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permit this, says M. Mandelstam, would be to sap the foundations 
of the League.*® 

Granted that third parties have a right to declare that a state of 
war exists, a question remains as to how that right should be exer- 
cised. It is probably correct to say that, in case of hostilities, a 
neutral has as much right to put the law of neutrality into effect as 
the belligerent has to put the law of war into effect.*! Such an act, 
however, would affect only the relations of that neutral with the 
belligerent, and an unsatisfactory system of bilateral relationships 
would thus be created. If all members of the community are to be 
in the same position with regard to the conflict, a joint decision to 
that effect appears necessary. As Professor Wright remarks, “there 
must be general recognition by third States that war exists before 
it can be certain that this is the case.’’ That there is a right to 
‘take such action by agreement can hardly be denied; but present 
machinery provides no organ which can authoritatively declare, 
on behalf of the community, that war exists, and thereby impose 
upon all members the obligations which would result. The develop- 
ment of the Covenant of the League tends toward conferring this 
power upon the Council. 

To sum up, there are several situations in which war is easily 
recognizable though intention is not always so clear. (1) Declaration 
by the attacking party, regardless of lack of declaration by the 
other party, and regardless of lack of resistance. (2) Declaration by 
the attacked party, which may convert an otherwise debatable 
situation into war. (3) Declaration by both parties. (4) Declara- 
tion by neutrals, which might have varying effects. There is left 
uncertain a large number of cases in which force is employed, but 
no declaration is made; on the contrary, in which it may be claimed 
that it is non-belligerent force, permissible under international law. 


80 “Quelle que soit la purété de cette intention, elle ne peut modifier en quoi que ce soit 
la nature des choses qui en est completement independante,” Politis, op. cét., Revue Générale 
de Droit International Public, VI (1924), p. 12. 

“Tl saute aux yeux que reconnaitre ici a l'Etat qui exerce les mesures de coercition le 
droit de les qualifier a son gre, ce serait par le fait lui offrir un moyen commode de se livrer 
a tous les actes de violence, tout en affirmant son respect pour la moratoire pacifique 
imposé par l'article 12," De Visscher, op. cit., Revue de Droit International et de Législation 
Comparée, V (1924), p. 383. 

The above are cited by Mandelstam, op. cit., Académie de Droit International, Recueil 
des Cours, 1926, IV, pp. 346-347. 

81 How far the declaration of neutrality by a third state establishes as between bellig- 
erents the obligation to observe the rules of war is a question of interest. If such an obliga- 
tion is accepted by belligerents, it might be argued that the lone declaration of neutrality 
by one state imposes not only the duty of belligerency upon the combatants, but also the 
duties of neutrality upon all states. , 
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To draw the line between force which is war and force which is not 
war is difficult. To this we now turn. 


C. What Force Constitutes War? 


We have seen that force is a primary, if not absolutely essential, 
characteristic of war, and we have seen that while war may often 
be determined by declaration, it may also appear without declara- 


‘tion. In the latter case, it has been argued that intent to make war 


must be proven; but we have seen that such intent must often be 
assumed in the face of denial, and that the element of intent is indeed 
denied by competent authorities. There remain, then, situations 
in which the determination of the status of war depends solely upon 
examination of certain hostile acts. One must inquire as to the 
nature, purpose, range, and such characteristics of these acts, in 
order to discover whether they afford criteria for determining the 
existence of war. 

There have, of course, been many instances of the employment 
of armed force by one state against another in which no claim of 
the status of war was put forward, or in which the existence of such 
a status was positively denied.** There is equally no doubt that 
practice has in the past admitted many such actions as legitimate. 
They may be classified in general as acts of self-help, for the mainte- 
nance of legal rights; or, as the text-writers put it, “non-amicable 
modes of redress.” They are of various types, such as embargo, 
blockade, seizure of territory or property, bombardments, armed 
interventions, et cetera. 

The criteria for distinguishing such acts from technical war have 
been insufficient, however, and there has been much confusion as to 
whether war existed in specific cases. There being no international 
authority to decide, the matter has been left mostly to the decision 
of national courts, or in their absence, to the statements of the 
executive departments. The answers given have been inconsistent 
and often conflicting. Not only do the courts of different nations 
give different answers, but courts within the same state do not agree 
with each other or with the political departments. The uncertainty 
within the United States as to whether the Civil War actually was 
war is an illustration of the difficulty. 


5? These are sometimes referred to as ‘‘acts of war," as distinguished from actual or 
technical war. With this uncertain term we need not concern ourselves here. Generally 
speaking, an act of war is a forceful act such as would ordinarily occur in war, but which 
does not, for one reason or another, establish the status of war. 
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Perhaps the most striking situation of this nature, aside from the 
present Chino-Japanese conflict, was the relationship between 
France and the United States at the end of the eighteenth century, 
The United States, being in the unfortunate situation of a neutral 
alongside a great war, took desperate measures to protect herself, 
They were described by the Supreme Court as follows: “It is urged 
that the political and judicial departments of each government 
recognized the other as an enemy; that battles were fought and blood 
shed upon the high seas; that property was captured by each from 
the other and condemned as prize; that diplomatic and consular 
intercourse was suspended, and that prisoners had been taken by 
each government from the other and ‘held for exchange, punishment 
or retaliation, according to the laws and usages of war.’ While 
these statements may be in substance admitted. . . . "8 Evi- 
dence given in the opinion shows that neither the legislative nor 
executive departments of the United States wished these measures 
to be called war; and that diplomatic agents of France assured the 
United States that it was not war from the viewpoint of France, 
Nor, apparently, did any third state declare neutrality. The meas- 
ures taken were, in some cases at least, adjusted to the legal status 
of war. What is war? The courts appear to have been much 
perplexed. In the case of Bas v. Tingy, decided in 1800, the Court 
agreed that it was war.** Justice Moore asked: ‘‘ How could that 
situation be otherwise described than as hostility or war, or. the 
parties engaged in it than as enemies?’’ Justice Washington said: 
“In fact and in law we are at war’’; other justices that it was public 
war. But, having said that it was war, they proceeded to limit 
it by calling it a ‘limited, partial war”’: ‘every contention by force 
between two nations . . . under the authority of their respective 
governments is not only war, but public war. If it be declared in 
form it is called solemn, and is of the perfect kind; because one whole 
nation is at war with another whole nation. . . . But hostilities 
may exist between two nations, more confined in its nature and 
extent, being limited as to places, persons and things; and this is 
more properly termed imperfect war. "7 
Surprisingly, the Court followed this decision in 1886.85 In Gray 
83 Gray, Administrator v. the United States, 21 Ct. Cl. 340 (1886). 

% Bas v. Tingy, 4 Dallas 37, 40, 1 Fed. 731-733 (1800). 
85 ‘‘It is not believed that at the present time, the United States would find it expedient 


or possible to maintain a similar relationship with any other state with which it might be 
at variance,’’ Hyde, II, p. 193. 
[ 46] 


omen, — 


wa 
rig 
tha 
its 

ma 
be 

fas 
Int 
of « 
the 
wo 
to | 
no 


wh 
the 
mu 
slat 
unr 
saic 
ac 
the 
nat 
Cre 
the 
con 
con 


Was 
det 
the 


Adm 
befo: 
to ne 
limit 
inter 

37 


of w 
whic 
woul 
war. 


ay 


ent 


OEE 


— 





275 


». the United States, above cited, the Court concluded that “no such 
war existed as operated to abrogate treaties, to suspend private 
rights, or to authorize indiscriminate seizures and condemnations; 
that in short, there was no public general war, but limited war in 
its nature similar to a prolonged series of reprisals.’’** Thus one 
may have war which is neither war nor reprisals! If such a principle 
be accepted, a state may conduct war to any degree and in any 
fashion that it may desire, limiting it according to its own will. 
International lawyers and courts would have not only the problem 
of determining whether war exists, but also of distinguishing between 
the various gradations of war and their legal consequences. There 
would, indeed, be no legal restraints possible, and no certainty as 
to private, enemy, or neutral rights. It is an insupportable doctrine, 
no longer admitted. 

In the case of Arce v. Texas the Court was faced with the question 
whether a killing committed during the period when Pershing led 
the American Expeditionary Force into Mexico was an ordinary 
murder because committed in time of peace, or a legitimate bit of 
slaughter, because committed in time of war. The Court felt it 
unnecessary to outline the troubles which led to the expedition, but 
said “they did occur, and under the authorities this brought about 
a condition of ‘war’ between the two countries. It was not what 
the authorities may term a complete state of war, but rather in the 
nature of an incomplete state of war.”” After quoting Judge Advocate 
Crowder, who relied upon Vattel and called the expedition war, 
the Court concluded: ‘‘I am therefore of the opinion that the actual 
conditions under which the field operations in Mexico are being 
conducted are those of actual war.’’§? 

Similarly, the expedition to China at the time of the Boxer Uprising 
was held to be war. After stating that the existence of war must be 
determined by the political department, the Court proceeded: “In 
the present case, at no time was there any formal declaration of war 
by the political department of this government against either the 

® Gray, Administrator v. the United States, 21 Ct. Cl., 340 (1886). Inthe case of Cushing, 
Administrator v. the United States, 22 Ct. Cl. 1 (1886) the Court differentiated the situation 
before it from Bas v. Tingy, and took the position that the acts under discussion amounted 
to neither war nor reprisals. In effect, these decisions say that a situation is war, or a certain 


limited kind of war, according to legislative or executive statement. It is not believed that 
international law would support such distinctions. 

57 Arce v. the State of Texas. 83 Tex. Cr. 292, 202 S. W. 951 (1918). Vattel’s definition 
of war was ‘‘that state in which a nation prosecutes its right by force.” The extent to 
which American courts have relied upon this definition leads one to believe that they 
would, if given the opportunity, declare any exercise of force against another state to be 
war. The opinions actually given support this conjecture. 


[ 47] 
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government of China or the ‘Boxer’ element of that government, - 


A formal declaration of war, however, is unnecessary to constitute ae 
a condition of war.” Fifteen thousand men were sent to China. _ 
‘‘ By reason of the occupation of Chinese territory by a large military a 
force of this government, under authority of the Department of reg 
War, the many conflicts between the forces of this government and ” 
the armed Chinese troops, and the recognition of a condition of war | ik 
by the Congress of the United States in making payment to the : 
officers and men of this government there engaged on a war basis | - 
there prevailed in China a condition of war within the meaning } pose 
and intent of the fifty-eighth article of war.’’® : and 
Conflicts with Indians have been called wars: the Court has gone | a 
so far as to say that “if the depredation be committed by an or- wo 
ganized company of men constituting a band in itself, acting inde | 7 
pendently of any other band or tribe, and carrying on hostilities : om 
against the United States, such acts may amount to a war for the a 
consequences of which the government is not responsible.’’8® Tu 
The Courts have difficulty also in determining when war begins; h 
which is equivalent to asking whether certain acts, at a certain time, ' ; 
do of themselves create a state of war. This may be illustrated by “ 
two cases concerning the beginning of the Spanish American War. | ? 
, An American court held that the capture of the vessel Panama | “he 
' before the declaration of war was legitimate. The Court remarked | 
that “actual hostilities may determine the date of the commence- : a 
ment of war, although no proclamation may have been issued”; 
but the Court seems to have relied upon the Act of Congress of | a 
April 25, which dated the beginning of the war back to April 21." ~y 
A British court called upon to decide whether two ships should have ia 
been delivered to the United States or not, found that war existed the 
on April 23 and probably two days earlier. ‘I will state,” said the the 
Court, “why it is a fact that a state of war then existed. Anactof } in 
hostility had been committed on April 22 by American men-of-war | as 
( ne Spanish traders, or, at all events, against one Spanish trader, | ol 
which act, in my opinion, was only consistent with the existence of | mil 
a state of war.’’™ the 
It appears clear, though exhaustive examination of cases is not \ 
8 Hamilion v. M'Claughry, 136 Fed. 445, 449-450 (1905). ; : 
89 Montoya v. U. S., 180 U. S. 261 (1900). See also Julian Alire v. U. S., 1 Ct. Cl, 233 ) #2 
238 (1865). « 
9 The Panama, 87 Fed. 927 (1808). Box 


"U7, S. v. Pelly, 4 Com. Cases, 100 (1899). 
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‘possible here, that courts are able to decide upon the existence of 


war in the absence of a declaration; and that such decisions are 
usually reached by consideration of the hostile acts themselves rather 
than of the intention of the state. American courts appear to 
regard any prosecution by force of the rights of one state against 
another as war; and war is dated, and logically thereby established, 
by the first act of hostility, in some decisions. 

But while courts appear disposed to interpret almost any sort of 
exercise of force as war, it is true that there have been many in- 
stances of armed action which have never been regarded as war; 
and text writers have taken the position that such action is legitimate. 
Hall, for example, says: “A means of putting stress, by something 
short of war, upon a wrong-doing State is required; and reprisals 
are not only milder than war, since they are not complete war, but 
are capable of being limited to such acts only as are the best for en- 
forcing redress under the circumstances of the particular case.’’® 
Many of these episodes could be cited, such as the destruction of the 
Turkish fleet at Navarino, the blockade of Venezuela in 1902, or 
the occupation of Vera Cruz by the United States in 1914." 

Certain arguments were adduced in support of the practice of 
reprisals, or self-help. It is to be observed, in the first place, that 
so long as war itself was not illegal, it was hardly possible to deny 
less important uses of force. To forbid them would simply push a 
state to the extent of making war, which was not forbidden, and 
thus make a bad situation worse. It was argued that it was thus 
possible for a state to take effective action against another state 
without embroiling the entire community and involving the law 
of neutrality; and that such measures would mean much less blood- 
shed than would a real war. The practice was further justified by 
the argument that, in the absence of effective international sanctions, 
the only way in which a state could protect and enforce its rights 
was by such unilateral action; and that this was necessary as a 
support for international law. It was therefore desirable to differ- 
entiate between reprisals and war, and to permit the taking of 
milder measures than would involve substituting the law of war for 
the law of peace. 

While these arguments have for a long while been accepted, there 

% Hall, op. cit., p. 43 


"See Fauchille, Traité, I, Pt. 3, pp. 693-605. Fauchille, it may be noted, classes the 
Boxer intervention as reprisals; we have just observed that an American court called it war. 
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has always been objection to reprisals, and it is now widely asserted 
that conditions have so completely changed that these arguments 
are no longer valid. Over and over again, it has been shown that 
reprisals are essentially a weapon of the strong against the weak, 
If the strong state happens to have the law on its side, it results— 
more or less accidentally—that international law is aided. But 
when a weak state has a valid claim against a strong state, it has 
no such weapon at its disposal. The result is, as Yves de la Briére 
says, that there are inevitably two weights and two measures in 
the distribution of international justice.“ Behind it lies the vicious 
custom by which each state is its own judge; but only the strong 
state can be its own policeman. 

Today, changes in international government have destroyed the 
force of all the arguments in favor of reprisals.** The purpose of 
present day international organization is to substitute for the 
inadequate measures of individual self-help a joint protection, which 
should apply to the weak as well as to the strong. When this pro- 
tection is provided, the chief excuse for reprisals disappears. Foor, 
after all, reprisals have always been held to be legal only when 
employed to maintain a legal right; and this legal right is now deter- 
mined and supported by the community instead of by the injured 
party. Dr. Hyde believes “that both policy and sound practice 
discountenance the employment of reprisals so long as any amicable 
mode of obtaining justice remains unexhausted.’’** _This is the 


principle incorporated in the Covenant of the League of Nations: 


no state may now decide for itself the justice of its own cause, 
Furthermore, war has been legally restricted; it logically follows 
that lesser measures of force have less reason. While legal arrange 
ments have not kept accurate step, there is no doubt that the objec- 
tive of public opinion throughout the world was a situation in 
which force (whether known as war or as reprisals) should not be 
irresponsibly used by one state against another. 


%4 Yves de la Briére, Evolution de la doctrine et de la pratique en matiére de représailles, 
Académie de Droit International, Recueil des Cours, 1928, II, p. 278. 

% See A. E. Hindmarsh, ‘‘Self-help in Time of Peace,"" American Journal of Inte- 
national Law, XXVI (1932), pp. 315-326. 

“The main reason which has made it necessary for the law to distinguish very defi- 
nitely between a state of war and a state of peace lies in the necessity for safeguarding the 
interests of third parties . . . neutrals with the rights and duties created by the laws 
of neutrality. But when the authors of the Covenant used the term ‘‘resort to war,” they 
were not concerned with the law of neutrality; they were concerned with the much more 
general problem of the establishment of peace between nationsy , . . ” Brierly, op. ctl, 
Cambridge Law Journal, 1932, pp. 313-314. 

% Hyde, International Law, II, p. 179. 
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We have earlier noted the reaction, partly official and partly from 
writers, following the Corfu dispute in 1923. By 1932, this reaction 
had grown much stronger, and emphatic statements were made 
upon the floor of the Assembly of the League of Nations in the 
discussion of the dispute between China and Japan. These state- 
ments, as indicative of the present course of public opinion, deserve 
notice. The Colombian delegate supported statements which, he 
said, had been made at the Council meeting of December 10, 1931, 
by France, Spain, Guatemala, Peru, and Panama. He put them 
in four points, three of which are immediately relevant: 


(1) No State has the right to effect the military occupation of the 
territory of another in order to ensure the execution of certain treaties; 

(3) The exercise of the right possessed by each State to ensure the 
protection of the lives and property of its Nationals must be limited 
by respect for the sovereignty of the other State: no State being 
entitled, in order to provide such protection, to authorize its military 
forces to penetrate into the territory of the other for the purpose of 
carrying out police operations; 

(4) The fact that a State has certain rights, claims, economic con- 
cessions, etc., in regard to another State does not entitle the former 
to effect the military occupation of the territory or to seize the property 
of the debtor State. Any recovery of debts by compulsion is illicit, in 
accordance with the principles accepted by the Second Conference 
(The Hague, 1907). 


Supporting speeches were made by representatives of Uruguay, 
Panama, Haiti, and Bolivia.” 

This, it may be said, represents the well-known South American 
viewpoint. But, without going so far perhaps, many other states 
denied the right of a Member state to take coercive action short 
of war under the Covenant. Thus Sweden said: 


Sweden, for her part, has maintained on several occasions during 
the League discussions, that the provisions of the Covenant prohibit- 
ing the use of armed forces retain their entire validity whether either 
of the Parties describes the use of armed forces as war or not.” 

“A clear distinction must be drawn,” said Finland, ‘‘ between a 
threat or even a danger of war, on the one hand, and actual aggression, 
with or without a declaration of war, on the other. . . . As early 
as 1924, Finland put forward and strongly pressed a view which is 
beginning to be more widely accepted—namely, that the aggression 
prohibited by Article 10 of the Covenant may occur without any 


__ " Records of the Special Assemby convened in virtue of the Article 15 at the request of the 
Chinese Government, I, pp. 48, 57, 66, 73, 77- 

_ ® Records of the Special Assembly convened in virtue of the Article 15 at the request of the 
Chinese Government, 1, p. 49. 
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declaration of war, in the form of hostile acts infringing the territorial 
integrity and political independence of a country.” 


Denmark asserted that a mere failure to declare war did not mean 
that the parties to a dispute were acting in conformity with the 
Covenant: 


What the Covenant and the Pact forbid is not merely a declaration 
of war, but likewise any act of aggression, any recourse to other than 
pacific methods as an instrument of national policy. 


Switzerland and Czechoslovakia took similar positions. 


True, said the former, the Covenant does, in certain cases, contem- 
plate the possibility of the use even of force; but, as all the countries 
gathered together here have accepted the Pact of Paris as well as the 
Covenant of the League, they are prevented from using force even in 
the case contemplated in the Covenant, because the Pact of Paris 
forbids all war, all exercise of force, as an instrument of national 
policy.! 


Finally, the position of Salvador is worth quoting. 


I think the words ‘force and violence” should be substituted for the 
word “war.” If it is the general idea underlying the Covenant and 
the Protocol that force and violence as well are to be condemned, it 
would be desirable, in order to avoid misinterpretations, to insert 
these words, the importance of which cannot be overlooked. That 
would prevent the recurrence of the very regrettable case of two 
Powers committing acts which by their nature really constitute war, 
while declaring, in order to evade the responsibility that might result 
from such acts, that they have not resorted to war. Unless the word 
“‘war”’ is replaced by the phrase “force and violence,” a strong nation 
might take possession of the entire territory of another and then 
declare it had not had resort to war. 


Reference should be made at this point to the discussion above 
concerning the Corfu dispute.'* When the argument arising from 
these two episodes is put together, it will be seen that there isa 
great body of opinion which asserts that coercive measures denied 
to be war are illegal under the Covenant or under the Pact of Paris; 
and that several voices have been raised to declare that such meas- 
ures fall under the definition of the war which is restricted by these 
instruments. It is to be observed that not one of the Great Powers 
has taken this position; on the other hand, not one has had the 
courage to deny it openly, and all have joined in with the official 
condemnation by the League of the measures taken by Japan. 

99 Tbid., p. 50. 

100 Jbid., pp. 52, 53, 54. 

101 Records of the Special Assembly convened in virtue of the Article 15 at the request of tht 


Chinese Government, I, p. 71. 
102 See pp. 18-22, supra. 
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Such unlicensed action indeed can not be tolerated in a com- 
munity which seeks to maintain peace and secure pacific settlement 
of disputes. Reprisals can be too conveniently employed to avoid 
all control. Not being war, they do not need even parliamentary 
consent. They are conducted irresponsibly, for the law of war does 
not apply. The only foundation of such measures, says Professor 
de Visscher, is the disproportion of the two forces; and they result, 
he adds, in a strange reversal of réles, by which the victim of unjust 
violence would, if it resisted by formal war, be considered as the 
author of the war under the Covenant of the League.'* The illusion 
that they are measures of securing justice disappears when one 
considers their application by a weak state against a strong state. 


D. The Parties to War 


One element seems common to all definitions of war. In all defini- 
tions it is clearly affirmed that war is a contest between states. 
In earlier days, a distinction was sometimes made between private 
and public war, that is, between the use of force by individuals and 
the use of force between states. It was sometimes difficult to draw 
a line of distinction between the two; Nys presents us with interest- 
ing comparisons between the rules of private war—glorified duel— 
and the rules for public war.!% 

But as the sovereign state consolidated its position, it forbade 
to its members the right to use force, and reserved force as a monop- 
oly to itself. The earliest writers insisted that war must be between 
political communities. ‘‘War properly so called,” said Suarez, 
“takes place between two princes or between two republics’; 
and later Rousseau insisted that war is not a relation of man to man 
but of state to state. It is beyond doubt today that only the use 
of force between states can be called war. ‘All war is now public 
war,” says Lawrence.!% 

In practice, this principle is attended with some difficulties and 
requires some assimilation of situations. One of these difficulties is 
civil war. Here a group of individuals, politically organized, yet not 
recognized as a state, employs armed force against a sovereign state. 
Practice has met this situation by admitting that such a contest 


103 De Visscher, op. cit., R.D.I.P., V (1924), p. 384. 
14 Nys, Droit International, II1, pp. 98-102. 
18 Lawrence, Elements of International Law, p. 310. 
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may attain the status of belligerency, and that the revolutionary 
forces may be temporarily granted belligerent rights. Even in the 
case of insurgents, some rights are conceded, though they are not 
admitted to be belligerents, nor the conflict to be war. 

A point of much greater interest, however, engages our attention 
here. A development is now taking place within the community of 
nations today comparable to that which occurred centuries ago as 
the sovereign state was consolidating its position. Just as the latter 
gradually forbade its members to make use of force for their own 
private purposes, so now the community of nations is attempting 
to establish force as a monopoly reserved to itself, and forbidden 
to its members, who are these very sovereign states. Just as the 
state found it necessary to take over the administration of justice, 
and to forbid self-help, on the part of individuals, so now the com- 
munity of nations finds it necessary to take over the adjustment of 
quarrels between its members. And just as the state found it 
necessary to make use of force to prevent the illegal use of force 
by its members, so now the community of nations is adopting the 
principle that its organized authority may employ coercion against 
its members who resort to unauthorized violence. 

In the course of the earlier development, a distinction was made, 
as we have just said, between the use of force by individuals and the 
use of force by the state. The former became illegal; the latter 
remains the final support of the state and of its law. This same 
distinction is being made today between war, the unauthorized use 
of force by one state against another, and sanctions, the authorized 
use of force by the organized community of nations against an 
offending member. 

The differentiation is of course of great importance. War, by 
definition, is a contest between states; the term could not, there- 
fore, apply to the use of armed force by the organized government 
of the community of nations against an offender. War is thus 
reduced from its high eminence to the status of illegality; the coercion 
of a lawbreaker by the community of nations remains the only 
legitimate use of force. Nor does it seem proper to apply to the 
latter action the opprobrious term war. 


CONCLUSIONS 


The preceding discussion leaves one with a great deal of uncertainty 
as to the meaning of war, and as to what is prohibited when war 1s 
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prohibited. On the other hand, a number of tendencies are revealed, 
and it seems possible to ascertain at least what was the intent of 
such prohibitions, even though use of the unfortunate word ‘‘war”’ 
has resulted in confusion. 

Does the word “‘war’’ cover such a situation as the action of Japan 
against China? To this it may be replied that there are ample 
precedents in American courts (beyond which our exploration has 
hardly stepped), and some support in English and French courts, 
for believing that these measures would, if submitted to a court, 
be called war. There have, of course, been many such cases, perhaps 
not so extreme, which were not called war; upon these Japan relies. 
As to these cases, it may be suggested that the mere fact that they 
were denied to be war by those involved, and that no other state 
happened to object, are insufficient to establish that they were not 
in law really war. Courts could have called them war; a neutral 
state through proclamation of neutrality could have done the same. 
That such cases were not called war was perhaps due to lack of 
sufficient interest on the part of any neutral state, perhaps to the 
fact that it never came before a court for decision. It might be 
argued that any such exercise of force in the past was war, though 
unrecognized as such because no neutral state was sufficiently con- 
cerned to call them war, or because no court was called upon to 
decide whether war legally existed. American courts, we have seen, 
have denominated as war various measures not ordinarily discussed 
as war—such as the Pershing expedition into Mexico, or the inter- 
vention at the time of the Boxer Uprising. 

Certainly, it is not to be admitted that the war-making parties 
have the right, by denying intent to make war, to establish beyond 
doubt that war does not exist. Both courts and third states claim 
the right to assert that the character of the measures taken reveals 
intent to make war, or reveals an actual state of war, in the face 
of denials by belligerents. While it remains true that one state 
alone can produce a state of war, it is also true that neither, nor 
both, of the belligerents can establish the non-existence of war. 
Undoubtedly, third states may recognize a state of war; a fortiori, 
the community of nations may do so. There has, however, been 
no duty on the part of third states or on the part of the community 
of nations to announce such a decision; and such an action might, 
in the past, have aroused unfriendly feelings on the part of belliger- 
ents against the state granting such recognition. It may be said 
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that the development of the community of nations has by now pro. 
ceeded to such a point that it formally and legally claims the right 
to exercise the function of passing judgment upon any exercise of 
force. ‘‘Any war or threat of war,” says Article 11 of the Covenant, 
in words later echoed by Secretary Stimson, “is hereby declared 
a matter of concern to the whole League.”’ Both the Council and 
Assembly have exercised the right to declare that forceful measures 
were illegal, though warlike intent was denied by the parties con- 
cerned. Such action has not had the effect of calling these measures 
of force war; but there can be no doubt that the community has 
the right to say that they constituted war. Even under the older 
customary law, and certainly under the new conventional law, it 
has never been admitted that the decision as to whether war exists 
belongs solely to the war-makers. 

It might be concluded, then, that since the decision rests with the 
community of nations, rather than with the belligerents, the purpose 
of the rules forbidding war has been achieved. It would be a rash 
conclusion, for uncertainty would still be found as to the authority 
which should give the decision, as to its duty to give a decision, and 
as to the principles which should guide it in arriving at a decision. 
It must still be regarded as the regnant doctrine that—so far as 
Article 16 of the Covenant is concerned—each Member may decide 
individually for itself whether there has been resort to war. The 
tendency now is away from this attitude, and toward conceding to 
the(Council a right to recommend, at least, that a situation exists 
which calls for joint action of Members,,, So long as each state may 
decide for itself, much confusion is possible. And a duty—aside 
from a right—on the part of any central authority to announce a 
decision is even further removed. Finally, if any authority is to 
decide, whether individually or in the name of the community, that 
war exists, it must have a definition of war to guide it in reaching 
the decision. Consequently, in spite of the rights and possibilities 

-above recorded, we are again thrown back upon the need of a defini- 
tion of war. 

Let us approach the problem from another angle. What is desired 
is to prevent the use of force by one state against another. Do our 
present rules, aside from a definition of war, accomplish this end? 
If so, the definition of war is not of great importance. 

Unfortunately, the various prohibitions now on record are stated 


[ 56] 


in te 
2 of 
tions 
right 
the € 
requ 
rega 
on tl 
that 
the 
be w 
kno 
be a 
in la 
say 
war! 
M 
was 
and 
by « 
the ¢ 
war, 
the 
atta 
man 
agai 
Sir | 
of E 
a re 


108 
107 
rT] 
drafts 
hostil 
force’ 
be be: 
“any 
this c 
| rate 

Th 
spoke 
ment, 


attack 
109 


285 
r pro- in terms of war. ‘It will be noted that, with the exception of Article 
right 2 of the Pact, all these provisions contain prohibitions of or limita- 
ise of tions on actual war. They do not, at any rate in terms, affect the 
nant, right of a State to resort to armed force, unless the armed force takes 
lared the extreme form of war.’’°* At the same time, there is an affirmative 
| and requirement of pacific settlement. The two approaches may be 
sures regarded as complementary. On the one hand, war is forbidden; 
con- on the other hand, peace must be maintained. It is at least arguable 
sures that war is regarded, in the documents limiting the use of war, as 
» has the antithesis of peace, so that what is not peace must necessarily 
older be war. ‘‘We must remember,” says Professor Brierly, “ that the law 
w, it knows of no state intermediate between peace and war, and it may 
xists be argued that means which do not amount to war must necessarily 
in law be classed as pacific.”"°? Might it not be equally proper to 
1 the say that means which do not amount to peace must be classed as 
‘pose war? 
rash Much evidence could be found in support of the position that it 
rity was and is intended, between the requirement of pacific settlement 
and and the limitations put upon the use of war, to deny all use of force 
sion. by one state against another. Except for the Phillimore Draft, 
r as the earlier drafts of the Covenant of the League do not use the word 
cide war, but wider terms; the same is true of the Pact of Paris.1* By 
The the Locarno Treaty France and Germany agree in no case “to 
8 to attack or invade each other or resort to war.’”” We have noted above 
usts many objections at the time of the Corfu and Manchurian crises 
— against the use of coercion not called war. In November, 1932, 
_ Sir John Simon suggested for the Disarmament Conference a pact 
of European states who should agree never to solve disputes ‘by 
hat a resort to force.’’!° Certainly, public opinion in general would 
i Te Rdely. ob 0k. Comtetdon Lew Jenene weanemcane 
ties 18 See Miller, The Drafting of the Covenant, Vol. ip “Wilson's first and subsequent 
ings > drafts used the phrases: ‘‘If any Power shall declare war, or begin hostilities, or take any 
1nl- hostile step short of war 5. . " (pp. 14, 100), and ‘‘they will in no case resort to armed 


force” (pp. 74, 147, 234, 267). Inthe Cecil-Miller draft, this became: ‘‘If hostilities should 
be begun, or any hostile action taken" (p. 139). The Drafting Committee substituted 
red any act of war” for ‘‘armed force’’. (p. 306.) There is no discussion of the reasons for 
, this change; it was doubtless due to the desire for more precise legal terms. The Italian 
our draft demanded that they ‘‘abstain from every coercive act” (p. 248). rf 
The preamble to the first draft of the Pact of Paris sent by Briand on June 20, 1927, 
nd? spoke of ‘‘renunciation of a recourse to arms.” The draft circulated by the French Govern- 
ment, of April 20, 1928, said in Article 1: ‘‘They undertake on these conditions not to ) 
attack or invade one another.”. 
ted 109 New York Times, November II, 1932. 
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condemn a state using force short of war—it has done so, at any 
rate, in the case of Japan. 


But granted all this, and granted also that such measures of | 


force short of war may be held to have violated Article 12 of the 
Covenant or Article II of the Pact, it remains true that the prohibi- 


tions are stated in terms of war, and that the sanctions of Article 16 | 
are addressed to the state which has resorted to war. Two courses | 
are possible, if one wishes to makeillegal the use of force other than | 
war between states; and it seems manifest that this is what the world | 


does want./ 

Either one may seek to establish a precise definition of war, or 
one may restate the rules in other terms. In the first case, there 
are difficulties both as to procedure and as to object. It would 
perhaps be difficult to persuade states to agree upon so inclusive 
a definition of war. If left to judicial or other interpretation, there 
would be excellent ground for deciding that the term war includes 
all use of armed force by one state against another; but there could 
be no certainty that this answer would be given. If the answer should 
be that war does not include such measures of coercion, it would be 
, hecessary to start all over again. Furthermore, what sort of a 
definition should be sought? On the one hand, it must be broad 
enough to include any arbitrary exercise of force by one state 
against another; but at the same time it must be so shaped that it 
will exclude from the definition of war, or else declare to be a legal 
use of war, the exercise of military sanctions by the organized com- 
munity of nations against an offender. It is not believed that the 
Nuse of sanctions can deservedly be called war; as we have seen, the 
one common element of the definition of war is that war is carried 
on by one state against another. Whatever definition was made 
in the past, it did not foresee the possibility of military action omnium 
contra unum, as a police measure, and it could not therefore have 
intended to include such sanctions in the definition. Yet it is a 
current statement today that the exercise of military sanction by 
the League would be the very war which the League seeks to prevent. 

To define war, then, would present difficulties. Furthermore, it 
is desirable to eliminate the word, with all its unpleasant psychology, 
from the vocabulary of international affairs. It would seem to be 
much more effective, and probably less difficult, to restate the exist- 
ing treaties against war. These treaties, it is conceded, are imperfect; 
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ions have already been made looking toward revision of te 
a. f the League, or toward a new treaty to improve the Pact 
ET ss ocho tage could be made, forbidding to any state 
; tag force upon its own initiative, and reserving to = - 
ber community of nations a monopoly of ages pe — 
a much simpler solution would be found for —— 
illegal than could be found in the attempt to de y 
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